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peruſed the Statute Book in a regular courſe of read- 


rily examined into, either by the one or the other, the 


relearch hath probably gone no further than to that par- 
tieular ſtarate, or, at moſt, to thoſe only” which relate 
to the ſame ſubject matter. It muſt be admitted, that” 


this would not be the beſt method of illuſtrating or ex- 
plaining, any other author (for the ſueceſſive parliaments 


muſt be conſidered in this light) : and it hath always 


been allowed, that the beſt "comment e "lite ar 
5 = 1s other parts of the fame work. 88 55 


=P muſt own, that I did! not read ih Sötute Baht Ki a 


attention, from the motive I have above alluded to; 3 


my only object was to take notice of ſuch acts of parlia- . 


ing: MICS particular act of parliament hath been. neceſſa- 
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ment, from which no good effects could be expected; 


and which, on the contrary, might contribute to the | 


vexation and oppreſſion of the ſubject,” as well as to BOM 


utineceſſary ſwelling the collection of ſtatutes. , * 


Ik it be aſked what purpoſe this could atſwer,” beſides ; 


055 ſatisfaction of my oN private curioſity, I muſt ad- 
mit, that I had a view of laying a propoſal before the 


publick, that ſuch unneceſlary : and prejudicial ſtatutes 
might (with proper precautions) be entirely repealed, as 


well as that acts, Which related to the ſame ſubject, 
w be reduced t 15 one eee mg. wo je Ment: law el. 
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conſidered. as 2 3 but it would bare 5 
been ſtill more {o, if I had not 1 to > each Algcats.# 
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a they We evil wee . of thi 
manners or ce times. It will be found, that the inha- 
bitants of this country were, three or four centuries ago, 
guilty. of 1 many crimes, which we have at preſent ſcarce - 
= an. idea of; and that we are not indebted to them (at - 
leaſt in their capacity of legiſlators) ſo. much as hath 
been generally ſuppoſed. At the ſame time we owe 
uch to them, as there were greater ſtruggles for a con- 


| 3 freedom, than in any other country of Europe 
_ during, the ſame period. This, however, ſhould not 


reſt upon aſſertion merely, without having examined _— 
the materials proper for forming a comparative judg- 
ment; I have, therefore, looked into the Ordinaxces of 
moſt countries of Europe, during the thirteenth. and 
three following centuries [h] (to 2 58 time I mean to 


confine my obſervations); and it will appear, that our 


laws are much ſuperior, I have particularly examined 
nt Sch a acts of ee frac the 3 1 42 4 J. | 
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8 Theſe 8 are e likewit e 3 r of our . 5 
rates, eſpecially when they happen to have been made nearly at the 
e time. © 0 > 
e] The collection of Statutes. publiſhed by Sir Flioms Murr ay of | 
Glendook, clerk of the council in 1681, begins u ich the firſt year of 
ames the Pirſt of Scotland. The firft etlition of them. however, was 
Liprevick ;. and from the 925 character in which they were print- 
'« they were called Acta Niera. Skene afterwards, who was clerk. 
ol the parliament, and hath ers a Gloffary to explain ſome of the 


| antiquated words, continued the Black Ads to the year 1597: traces, 


- however, ate to be found of yy earlier 1 in Hedtor Boethjus, md. | 
00S chroniclers r | 1e 
„ Which, 
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though formerly there were great wars and ani imoſities 


between the two nations, yet, from their vicinity, there 
Was, to a certain degree, a communication of laws and 
manners. The learned Craig ſuppoſes, that the Eng- 
liſh law is the foundation yy the Scotch law : other 


writers: upon the Scotch law (particularly Bruce) have 


denied this, and ſuppoſed the Engliſh to be derived 


from the Scotch; but (be this as it may) the very point 


in — 1 neceſſarily AE an . "ow 
connexion, 
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As for die 8 of Engliſh » writers apon this nate; 


T have not happened to meet with one, who ſeems ever 
to have looked into the Scotch law; and it is very 


lar, that even in Calvins cafe [4] when the judges mi — 


have paid their court ſo well to James the Firſt, bs 


ſhewing a connexion between the two laws, there is not 


even an alluſion to ſuch an agreement. This is the 
more extraordinary, as this king, in one of his ſpeeches 


to the parhament, ſays, all the law of Scotland for 


e tenures, wards, liveries, and ſeignores is drawn from 
England, and James the Firſt of Scotland being edu- 15 
„ cated in 402 ooo the "OR __ in a 
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© Te] King James's Works, p. 523. Lord Bacda likewiſe had prepar- 
55 many tracts to enforce the neceſſity of an union between England and 


Scotland; and yet I do not find any obſervation or argument drawn 


from the laws of the two countries agreeing with each other. See vol. 


ii. of his Works. Sir Bulſtrode Whitelock indeed, in his ommentary 


on the writ for chooſing membersof parliament, which was publiſhed in 


May of the preſent year (viz. 1766), alludes ſhortly to this agreement } 


enden the laws of the two nations, vol. ii, b. 27. and it is likew 
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5 "ah ch, FO continued regularly from one rej gn to 
another, have been moſt unaccountably neglected by 

all our lawyers and hiſtorians, It is well known, that 

the preface and introduction to their Regiam Majeſta- 
tem, as well as many other parts of that ancient book 
of the Scotch law, are the fame with our Glanvil; and 
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wwaoutld, I have chiefly; confined)! my obſervations, in il- 
" Jiftcaring of any of the ſtatutes, to thoſe of the more 
northern parts of Europe. If ſome of the inhabitants : 
af this iſland are deſcended from the Angles, or Saxons, . 
© the ancient cuſtoms and laws of theſe; people muſt: have 
been adopted by us: if others are of Daniſh extraction, 
the laws of Denmark, 8 weden, and Norway,” ors e . 
wie be ſuppoſed: to bear a4 rea affnity to our (os | 


” The fame: os hokls. „ 3 5 
is ancient laws of Normandy, and other provinces. 1 
France; andi if it is contended, that ſome Of our laws 

and cuſtoms are merely of Britiſh origin, the laws of | 
Fel Dda muſt be conſulted, which are the moſt regu- p 
; GolleRtion « and 5 ge of ancient . ne 0 are LOOT, | 
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The flowing . 8 FO the 1 
7 a very attentive reading, of whatever materials might 
moſt contribute to the more fully underſtanding the 


ſt—tftfatutes; and notwithſtanding: great diligence hath not 2 

. deen wanting in procuring thoſe materials, as well as in 2 

the peruſal of them, I yet fear that I muſt beg a more : 

. common ſhare of e ons the ae EY -J 

. 67 can 1 hardly: flatter myſelf, that any one wall: give 4 3 

„ . peruſal: to what conſiſts of ſuch ee ee 4 
. „ 5 will 5 8 e that Oe: 5 _— an 9 


vun ted in a Reliquis 5 p. 17. Sir wad” 
= Coke alſo takes notice of the connexionbetween.the two laws in his Tj 
FF  ' Inftitute, which was however a poſthumous work, and written probably 

| after the deciſion in Calvin's caſe. It ſhould ſeem that none of = 
4 Writers had ever looked into the Scotch acts of parliamear, but had only 
B compared the Regiam Ma jeſlaten and Glanvil.in ſome particulars... 
3 5 [Cf ] Perhaps 4. Aﬀiſes de Feruſalem may be excepted ; for an ac: 
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1 into what relates to any particular ſtatute, would after- 
Wards caſt their eye upon the Index, as, perhaps, it 
may furniſſu a 1 ws what may. ten to 
e ee 
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7 4 157 may be proper likewiſe to mention, „that, in Ga 


inſtances, the reading the ſtatute itſelf ay be neceflar 
for the more-elearly underſtanding the C bſeroltions, ” 


it be ſaid, that in ſuch inſtance thie ſtatütk it felf mould 
have been printed, the anſwer is,” that "this would have 


eatly ſwelled the bock; and as moſt of theſe, who 


will ever Joche into theſe retciarks} Will probably be of 
the profeſſion of the law, it is needleſs to ſay, that ever 
lawyer muſt have ſome edition of the Statutes in bis 


ſtudy: in order likewiſe to keep the work" within due 


* bounds, T have nic in N e tranſlated OF 1 


citation or a. 
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As Ban few of the Ga are verbal, it may 


not be improper to inform the reader, that the edition 
of the Statutes, which I have generally made uſe of, is 
that of Mr. Cay. I do not by this pretend to enter into 
the comparative merit of this and the latter editions; but 
am perſuaded, from the great learning and accuracy of 


the editor, that! it will not eaſily be rendered more per- 
fee, except by the addition of the Statutes of the pre- 
ſent reign. I have likewiſe very. frequent occaſion to 
Wes what I have advanced, by citations from 
| Rymer's Fadera ; it may not be improper, therefore, to 1, 
_ obſerve that the edition I have made uſe of, is that 
Printed, at the Hague in 1745.. As for other authori- 
ties, when they are taken from books which are not eaſi- 
ly to be pr Ne red, I have generally mentioned the place, 
eirfikch work was printed, in a note ſubjoined 
to ſuch authority: having omitted this in ſome few 
Inſtances, I had thought of prefixing a liſt of the authors 
cited (which "hath not been uncommonly practiſed): F 
have, however, been deterred from this, TY Its "96 1 
E by man's as oftentations. 15 5 
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9 Hen. III. A. D. 122g. hs 


EF OR E any obferenction; or comment is made POTS ot 
particular articles of Magna Charta, it may not be im- 


proper to give a general reference to thoſe writers who have 


profeſſedly eonſidered this moſt ancient of our- ſtatutes, which | 
may at preſent be enforced.. 
 . The great Charter and its regulations. i is ſometimes A 
25 ently mentioned by Bracton, Flat, and Briton ; but I do not 
recollect that it is ever much dwelt upon, or commended, by 
any of theſe ancient vrriters on our law Lal. On the o- 
ther hand, the Mirror of jlifices which was written either in 
the reign of Edward the Firſt, or Edward the Second) repre- 
ſents it to be very deſectiye in many of the articles [b}, and 
| hath an expreſs e ſur les e de is Grands Char- 
tre. | 
It is | unneceſſary to mention, that Sis Edward Coke hath 
written ſuch a comment in his fecond Inſtitute. It would be 
the higheſt preſumption in any one to pretend to add to what 
this great Lawyer-hath advanced, if his obſervations did not 
happen to be made with a view totally different, and to ariſe 
from anc materials. Tt "FRO 1 as e 5 


OY: 


2 


[al The 3 to Fleas nnn of the Charea Lee Agha, 
et Statata, forming the firſt book, or diviſion, of that work: this however ſcems - 
to have been loſt, as it begins to treat de 2882 As for Glanvilles: he is ſuppoſed 
to havs written before the Great Charter. 


Me — 3 e 


"26 _ -» tention! of the Barons in th this collection of Laws fe], as far as. 2 


{6 : OBSERVATIONS on 
2 "that, . the: troubles, the 29th article bel of Un 
Great Charter, deemed the baſis of our liberties and conſti- 
"ration, was frequently enlarged upon by Mr. Ode, es the | 
* great Lawyers of thoſe times. 

Since that period, though this 29th article bath "FOR intro- 


3 into almoſt every political pamphlet, yet it is not, per- . 


© worth while to. refer the Reader to any thing which 
" hath ſince been publiſhed [4], till the introductory diſcourſe 
by the ſearned and ingenious Mr Blackſtone, prefixed to his 
3 of the Great Charter, and Charter of the F oreſt, 


In. the, fourth Page of that introduQion Mr. Blackſtone 8 


” 
. - * 


bee, ee eee of the Great Db, ad Charter 
. the Poreft. | This the public hath receſyed from his hang, ang 


great i is bis merit with the conſtitutional Lawyer, the Hiſtoxi- : 


an,; and the Antiq uary: it appears however, from what 1 
bave ſaid in my Preface, that this no way interferes with, 
but rather promotes, the plan I have propoſed to myſelf i in 
"theſe. remarks, . Mr. Blackſtone. bath. procured . and Deb. 
all the originals of. the Charters which he. could. collect; 31 

babe only to add to this, that, beſides the common editions * 


7 5 | ; "4 35 the Statutes, all of which neceſſarily. include Magna Charta, 


there is an edition of it by Pynſon, in 1 519, another by Red- 
man, in 14 Hen. VIII; and another by Berthlet in 1532 
| beſides its being ee in many of the old Chronicles. 
Theſe cannot certainly be comme to e but may po; 
Lg, deſerve to be collated. . 

Having faid thus much wich 1 R to thoſe a have 5 
9 written. with a view to explain or illuſtrate Magna 
Obarta, it may not be improper to conſider. what Was the i in- 


it can be inferred from the Laws. themſelves, or the. hiſtory 
a the times. It is well known, that in the expoſition, of a 


"Jen: es 4s, 55 Pg: ona in. 58 e to 5 


* _ 
. ; 9 5 "4 —_— — 
5 ors e ts, payee 1 . I $5, g ; : ; 
g 1 * dab e 8 rana —— —— CR RY ee 


Þ Nullus ber 8 etc. | 


Nath. 7 AY 


es. I ſhall rely upon the greateſt authority in ſaying, that e- ang 
Fematical writer on the conftinuion,'-"Conſid. on the Law of-Forf, p. 108. 
fe] J Such à collection of laws is called, by Baluzius, a Capitularium, a term, 


Wich I man have frequently carat to F e 80 * e N 


Ed 3 a + od, S N | 3 . 0 85 
; v 4 , „ * N. "% . px 3 45 * 0 4 : A 21 1 ö Yi 7 "A 


4 75 ; » v N N. f 5 Y . 7 2 e 15 ; 1 * 
* rt; a a BIS. 8 DE D's ; J. $48 2g 
; We * * 5 : | 7: 3 8 2 : . e 1 7 d : Sos * F $54 1 * 


Pa Ae ww... 


: 


. 5 N 33 : 5 
12 ** * 


. 
1 


* 
rt 


S454 52564 6 


tho 


. 


JJ ͤĩ ]ðV“n . ⁰ d Bo edt 


I „% 
*- ®:. +. 2 * 
2 WA 1 3 8 7 > 
1 ” 4 1 . 
* 4 


RG +4 OT Ig 
8 « 8 


7 


: 


* 


5 
1 
FRE . 
* 
4 1 


1 


"'Y 4 Wl. *© 
3 5 


A. 
AGE 


7. 


55 AR NGNA CHART A” "1 
made; anc 14 cannot therefore but with n contend 
that it was not propoſed to renew the Saxon Law, or Laws 


ten advanced, and inſiſted upon. If this had been the intenti- 
on, theſe Laws of Edward the Confeſſor would have been 
_ expreſly mentioned; and there is not one Saxon term for r, 
thing that relates to feudal tenures, which are the great 
Objects of many of the chapters. There was, on the other 
hand, the ſtrongeſt inducement to the Barons to wiſh'the cbn- | 
tinuance of the Norman and feudal law introduced with the 
Conqueſt. Half the kingdom was held by feudal tenures 
under them: they were themſelves the Judges (having what 
the French call Haus and Baſſe: Juſtice They expounded 

their own laws! 2the'pleadings of which were likewiſe in their 


ard the Confuſſor 7 3 though this hath been ſo ofs . 


; -own tongue. The native Engliſh therefore, 'or- their deſcens | 1 8 


dants, could not f juſtice from courts ſo conſtitutedy 
and which gate the\\Barons at the ſame time every kind of 

| Influence andopowetttoheppears by the laſt chapter of the 
Charter, that all the atteſting” witneſſes not in holy orders 

_ (as: for the "BiſhopsWbbots,” and Priors, they ſigh by their 
Chriſtian nad that of their biſhoprie or priory} werd 
of Norman extraction. Whence then obuld ariſe che in 
Aucement to make it an expreſs article that the Saxon Laws 
| hould/ be reſtored ? Tbie introducing the feudal law, o 
: the other hand, with its attendant vaſſalage, was inſiſted /ups' _ 
on by their e who had incurred ſo conſiderable aniexs 
pence and riſqueè, when they embarked with William the Eirſt 
in his enterprize. Such adventurers had a right to claim theit 
oon terms, as we find likewiſe to be the caſe with the firſt 
Adventurers in the conqueſt of Ireland, and the Lacies And 
Mortimers, who, as Lords Marchers, were employed to extend 
the Engliſh dominion in the adjacent counties of Wales. In 
mort, it is probable, that having every thing in their power, 


they would inſiſt upon reſtoring a law by Which every grant 5 35 


made to their anceſtors (and from which their. own power and 5 


influence at that time aroſe} ſhould be rendered doubtful; or at 1 8 e, 
leaſt ſtripped. of its greateſt advantages, and emoluments? I _ © © 
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maoſt Fully appear, to any one who examines: all, the articles - 
| of this Charter, that the deſoendants of theſe Norman Ba» 
' yonis. wert by no means forgetful of their own peculiar inte | 
_ reſts'0n/this ge ſion ; and therefore could never mean to abo- 
lich the Nonnan and feudal Jaws WIG e 8 5 
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en ee his father by Inſperimut [g] Tbis conſir- 


nerrſſities) rifled all che manaſteries in that very year : 


enn regni monaſleria perferutary, 4. Penumam inuentam Flats 


r aſportari, Fatitque'caria: rt donarguiti/teri li, There isia 


xeaord in Rymer, that relates to chistonfimetjon by Eduard 


* De Qaara levanda et Magne 
1 4 anno 25 Edw. I. Clauſ” 


. & Dux Aquitaniæ, Vicecomitibus Bedf. et Bucks falutem--- 


ee Quia in relevationem omnium incolarum et populi regni 


. 


5 - E dale away che pretence of diſputing the 8 when he cam 
55 2 0 OO - 
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1 nöſtri, pro octava omnium bonorum ſingulorum laicorum 
per tatum idem regnum pro urgentiſſima nunc dicti regni 
. ntra Hallicos neceſſitate levanda, conceſſimus pro nobis et 


_ 46-haradibus noſtris confirmari et firmiter teneri facere Mag- 
*: nam Chartam de libertatibus Anglia, et chartam de liberta- 
26 Albus Foreſtæ ; et goncedere omnibus et ſingulis ejuſdem 


ns regni literas poſtras- patentes, quod dictæ octavæ levatio non 


. Om. Alden tn e e nne 


It is ateſded by Edward the Second, then Prince ot Wales, and who was 
irteen Jears of 4 e Edward kimfelf was then at Ghent, in Flanders. [2 


. e ——— — 
, i | These legen of French records Ryle as of exemplification a A Vidinits, 


„that the atteſtation by the Prince. of Wales (being of ſo t. 


the throne, as it was at that time by no 12 A 


Mann Cuanra, chaugh it . in n ll We = 
the ſtatutes as a law made in the niath/year of Henry the 
Dhird, is, more/prepetly, a tranſcript from the Parliament 
| Roll of 25 dw. I. who then confirmed. it, after reciting 'the | 


- mation [5] was eccafioned by Edward's having (from his an | 


— andwhich I hall here inſert;: 2 Ile 256; 4 5 ne) 5 
0 eaxdent con. 
| ee. . 
e Bewardus Dei gratia, Rex Anglia, dominus Hibernizy | 
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ſealed this confirmation, with the SES oP. £0 
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4 ron am, Grimm, benentem in- Anglia locum nee 
7 trum, venjre.facias... Itaquod fink Landen ad cundem ff, 
lis omnibus in octavia Sancti Mae, 


um naſtrum mod 
« prozimp. futuci. ad ultima: 


noſtra chartarum; praedigarum, et literas negra ſupra 5 


« _ dia concallione pro ipſa communitate in forma predicts, 


eg acceptusi, et facturi vltexjue.qued. per. dictum. filius et mp 
« cilium noſtrum ibidem fuerit ordinatum. Teſte Edwards -.. 


« filio noſtro, apud Sanctum Paulum, London 15 die Septem- 
bris, anne. regni noſtri 23. Then follow, on the back, _ 


the names of thoſe who were deputed by the counties of Bedford 


Buckingham, U. Edward the Firſt bimſelf;afterwards = 


| of England, a 
een 4 _ A1 
[lagna Charta, conſiſts, of qo, mh 
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relate to thingy of {a different NEE is wren 8 


rapes e LK comment upon it to. any 
regular 4 0 er ot Kanne rian. I thall therefore introduce any | 
may. have o make, by. only. printing fo much of a 
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wy \ INPRIMIS concelſimuc FEED 5 dete get Ns 
| hits. et habeat amniajura' ſua integra, et libartatet fuas ule; 
is an obſervatien of Sir G. Mackenzie Lil, that every * . IE: 
of the ancient kings of Scotland begins with 4 proviſion o 5 
2 a fimilar- nature in favour. of the. 1 
Ihe ſame may be obſeryed with regard to almoſſ all the am- 
4 45 of ancient Na . reaſon i 18 ani. No 1 . 


N 228 * fr = — # - _ wy” _—_ : 9 —— hee 3 "Ip; 
IJ This —_ the record 1 falt \xpin th ih hope of the as e.. 

Lee the Remarks.an that Statute, }- — 3 Y 
5 Rymen, vol. i. par. iii. p. 189. Fa edit. 1716. 15 7 | 
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 ſappoſe;i tt IN the "liberties-of the Engliſh Church hereby" in- 
Kite ce dene chieflyi its immunities ew che papal juriſ- 
„ diftion, "which had Been ſo fur extended in the reign of Hen- | 
e pelo Thus likewNe the French, to this day, in- 
COT | upon the Rberties of the Galliean Chirch"in oppoſition'ts 

. "the be. "relative'to/ which! du Tier compiled a treatiſe. from. 0 
the Freveb archrpes in 60 The laborious Prynne hath” | 
| Hikewiſe collefed een We of Records to probe theſe | 
mütter the Engi church; the greateſt part of che 
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copies of his ſecotil volume was deſtrbyed by the fire - 
, 16 that 1. in möt NE ſcarce, but ae an jin- 
: 5 5 5155 5 F263 Good, exits 1 75 925 . 5 hes Bas i; e . PUT 9 
* LI 1 BY : ef out CA P. v Inga elke 7 and. 
: - e N "os 1702 : 27 {+ *. 7 Helle e a 1 27 31 1 Jo SEW ht 


eee e hea? gel nol cophat d. une 1 
3 'rationabiles exitus, at hoc [ine HeftruZione 1 vaſt hominun 
ot rerum.] From: the expreſſon of vajtd Bonn it rerun i i « 
dppexrs,” that "the Villains who held by ſerylle” tenures * 1 
CLonſidered as ſo many negroes'i in u fugar plantation. 5 fo 
_XThere: is in the Dialogus' de | 
Niel, "biſhop | of London, and 
che Seco, 2 ve ee "deſeripticn of what 10 a -A 


Scaccatio, Written by 


„„ ee quis in vix Pr Ws Auel Abet Mipite e circum- 
i ec ſpiciens quinque ſucciſas viderit,,. vaſtum reputabitur [u].“ 
This dialogue hath uncommon merit as a, literary eee 8 
en for thoſe times = 
IT There'is likewiſe a very ae deſciiption of Sar a 13 
de deemeck waſte in the Collection of the laws of Ina, in the 
| Obronicle of Joannes Brompton, publiſhed amongſt the De- 
cem Scriptores. "ue" oy” quis lignum truncaverit ſub yoo tri-⸗ 
© Kata Prei i ſtare poffint, XXX fol, emendet ad witam.” ?“ 
Wale is thus deſcribed in an Ordonnance of Philip le Bel, 
. i the yeat"1402: © Ne facent aucun gaſt, et il y 2 aucun 
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. 0 1 de Maiſons; qu'il ſoit encore baude Lol,“ which dos: 
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KR ©PIDUA pot mettin mariti fat flatim' ot foie difficultate' 

5 : * habeat mavitagitm "ſum, nec ali - tet pro Aote e be 

* maneqt in capitali miſuagio mariti ſui per” quadragitta' dies 5 j 

c S obitum marin fur. J The Dam and Swediſh laws [q} Tpeak” - 8 

© or the ame Ae ven is expected from the widow, and 

1 duting which: ſhe dach particular exemptions and Wie 

4 | and Tacitus ' obſerves; that, amongſt the ancient 2 

* m Was eſteel neck nnn lagert hont) 1j virts memimſſe. - EY 
5 the Jaws" of Canute, if the wife marries within the 9 | 5 
. = Nee dower * 1 ab by the ancient Taws of Spain, < If the 1 
1 Wie, after the death bo her hüſband, marries again, or i 


ber effect to whe children” 'of the firſt e 

* Fi ti IC: IE 7 WER in FEST on 1 83 

e an abſolute neceſſity for the proviſion — 
N widow as Womien'at this time had ns perlen firmer — 


hy oy of adultery” during the* huſband's life, "ſhe forfeits 
3 


* 


2 | 2 entitle Wem te. 4 joi inture by way” off bargain on the mr 
ry riage, If they had indeed any ſmall portion © of this ſorts} 1 3 
i was contrary to the cuſtoms and laws of the Northern nations : 155 >. 
ut that the huſband" ſhould” receive it. ge Apud Gothos non 8 
n- . fer viro; fed wir mulieri dotem aſſignat, ne confux ob 
_ a magnitudinem dotis inſoleſcens, aliquando' ex-platida' m7, 
* e 1 pete Evailat,” Accus in maritum dominari cam 
25 : F + ws 7 [3.2 2 * 1 — 412 * 42 85 117 2110 A . 1 15 3 5 7 . . >. 4 Bet : 
all e end atm eſt eos ako et maxim wines ciderine tanguars MT ns. 
the- « latrones puniri r 2 Duod, Tab. Fe Fenn. 
1 It appears by a ſpeech. of Lord Bacon s againſt the abuſes of purveyors that LOR 

de thoſe ho were to purvey timber for the king (even ſo late as the reign of James | VV 
Tis the Firſt), uſed to extort large ſums of money by. threatening that they would „„ 
N otherwiſe 129 2 Which grew, i in avenues, or near the manfion-houle. - Vol. . ff 
5 Pa o edit. 1765 mts ehacy.** pie „ 
el, "Orvdonn; Royales, p. 1 (Paris 1586. 5 25 ee * hg = 
r Jus Danicum, Rani, 1698. Leges tuccie, Holmis, 1743. 0 
un * $i la moyer depoſt la morte del maxito fi caſa con otro, © flaier 3 FE, 2 
en- n meatad di todas ſes coſas receban los ſijos dela: e del primer marido. — 25 „ re nn 
OE | Juſgo, lib. iü. p. 189. This collection of laws, called the Fuers Fuſeo, is pes 
. the moſt ancient in Europe, as thoſe of Lindenbrogue and Baluzivs go rid fu further 1 
g S back (except in fome few inſtances) than the time of. Charlemagne; whereas © 

qe Villadiego, in his Preface to the Fuero. Fuſgo, printed — in 1600, RY „ 

OL het RE 33 theſe . were IM of more FROG. a a tho d years: 1 1 


„„ 0 DER V 1 1 108 mm 
a7: Hud it may not be improp — 
8 dat the Engliſh would more probably barrow-a lau or inſti- 
tution from the Goths [t] and Swedes, than any other of tze 
Morthern nations, as there was a perpetual and conſtant alli. 
** ance between the tuo nations, gs en ap: Commen 1 
in Dae, - Thus: Qtaus: Magnus, ..in_ another; pert 
3 * hiſtory, . obſerves.  ** Nunquam onde Jobs Gon rm 
5 „ Sueanum reges ſponte- Anglia bellum intuliſſe, kd - | 


1 4 quandam .cognatum, amicitiam 'contra- Danorum - violenti- 
F an et armacanſervalſe ul. It muſt be admitted boweret, 
- that che Daniſh law. prevailed on the Eaſtern coaſt of Eng: 
and particulatly. Norfolk, Suffolk, and Cambridgeſhire. 
dal. {Que of the reaſons for the widow continuing 2 — 
„ — e capital meſſuage was. to prevent 2 ſuppaſit 
id, which. deceit was not uncommonly. practiſed in theſe 
dime, 28 may be inferred. from the old Kin Ne ; 
ewe. Thus likewiſe by. the laws of Hoel. Dada, there as {till 
A2 graater anxiety th prevent this impoſicion,. . Faxmina, * 
4 ſe prergnantem affirmaverit tempore mortis mariti ſui in 
4. demo cjus manebits; donec eanſtiterit utrum pregnans fugrit , 
1: 2 D et tun, ſi non fuerit preegnans . ak 
4X I,» „ 36 ITY 
Ie is the Achten at bete W — 1 7 2 0 Ic 3 
5 Bae warmingepaite/fory; it appears however, by Lord 
LQuarendon's Journal Ly that Queen, Anne, then princeſs of 
Deamatz, gaye credit, to this report: and this. impoſition was 
Actually carried into execution (ace to ſome of tha 
F rench ä by oi one e of the ancient 8 of Fri rance. 
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* 4 © COMMUNI4 placita non lee, curiam 1 


e, Mines: Charta, e to Fo ihe parli 


1 a Pleas z] ſhould not be held in the Exchequer cons 
„ trary to the form of the Great Charter Now this is the onlp 
„ mention made - where! Common Pleas are to be determined . 
z- WK throughout Magna, Charta, and conſequentiy it ſhould en 
re. dat che legiſlatute meant to prevent the undnse influence of = 
yp dhe Crown in the cautt of Exchequer, which un We 
up \- then a mere court of Revenue Cobain co tmnn a wk 


ſs KM Prune [5] tires a writ at length of &.Edw,. I. ü ch 


chapter of Magna Cbarta.. R 77 16 cet od}- 
It appears. ikewiſe,,oby the Anal of Waverly, that 


attended Edward the Firſt to Shrewſbury in one of his en. 
peditions inso Mulas, and cantinued there a gonſiderable time 
the judges of the Common Pleas: therefore continuing at 


whoſe ſuit muſt have otherwiſe been, ſuſpended, or proſe» 
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on Lord Bacon ſuppoſes chat the Cour of Common Pleas was reed in 


wig of Henry the Third. Vol. ii, 3 
neee ae Natutes, tte Barone of the.. 
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King's Boneh, and Common Pleas,” 4 Edw, I. were e ne 4 
e e 9 98 {6d Yai s ak 
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| poſiion- by-28 Ed. . ch. 4. and 5. We eee 


cis, dat king fixed the court af Common Pleas in roland ta tha 
il | 71... CO 85 


Judges of the King's Bench and Barons of the eee 


Weſtminſter; in conſequence of this article of Magna Charta, | 
muſt Have been attended with great benefit to the ſubject, 


euted with an unneceſſary and . extraqrdinary . Expence at 
Shrewſbury, . or. 1 N mann e place aner 


aun, modum ipftus deliedt et pro magne deliclo, ſecundum ag 
Fg et Salvo. RAY. 3 15 & villanus alterius ; 
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2 Tue 'Wanagium here mentioned, or What! is nec lum f r 
| the labomrer and farmer for the cultivation oh his land, hath 
82 been favoured by the laws of moſt dountries. Thus; 
= the laws of Provence. Item ique pur ĩnquiſition ou 


et autra cauſa, neguna perſona de Pioueniu Hon deia eſſe a- 


e Kaida en armes, cavalé, buous, ol aütrab beſtias d'arayre, 


| . 5 i nom en defaltimefit autres bens [e]. The poinding 


s Oaruc is ever! criminal by the law of Scotland; 


The Chronicle of St. Albans explains the neceſſity there 
for moe erating both amercements and diſtreſſes. The 
Se complained, quod re (ſeil. Henricus) quio- . 


=. quid” he buerint in eſculentis et poculentis rapuit. Ruſtico- 


1 rum enim equos, bigas, Vina, victualia ad libitum cepit”* . 


| The® repreſentations "againſt i this oppreſſion, however, af- 


. torwards- occaſioned the king's giving acharge i in perſon. to the 
Betons of the 4 5 Gap Ruſticus Bray ep pro 
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uu We Fol. ii, 5 
7 2 Nan 1 8 collected and ed ad pn . : 


Moulin, vol. ii. p. 1 As this citation from Du Moulin is in ths 
2 eee or the e, ken by the inhabitants. of Gaſcony, and the 
er 8 


outhern provinces of France, I ſhall here ſubjoin a tranſlation of it, as it 


- - .eenfiſts of a mixture of French and Spaniſh. '© Alſo that by inquiftion (Ferretier's 
| Dictionaire de droit thus explains this word, An 


220 50 il y ait aucun — © or on any beg arr; no inhabitant of 
„„ aste gt N aida uſed corruptij for 2 in bis arms, 
bee, oxen or other deaf, uſed for plonghing, by their being diſtrained, except they 

: 8 . Moulin is generally ſtyled the ee eee SANONG 
e . WEN VV N 4 AY 
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A OR 1 5 . * £ 
% : - 2 5 8 8 wy p : N a 4 4 +Þ 
— by 4 * % q 3 8 7 ” C 2 


u nofter codem modo amercietur, Jalvo wanagio fur]. FO 
I his Table talk, ſays, that the word contenementum ſignifies 
the ſame with countenance, as uſed by the country people, 
Wen; meaning to receive a perſon with hoſpitality, they ſay, 
7 hee you” the bet countenance; &. 80 that the meaning f 
Ma wr ry ib chat a man ſhall. not be fo ms but 2 | 


not g taken in execution, Ni les ſean tomadas por 
deudas ſus armas, ni cavallos LA See 2 er 
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«6; Juge fait dev crimes qui ſont venus a ſa connoi ante par commune renomee, 
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„ 4 n Hand: ſui, quamdiu dominus- Inibaceſe per ao 

— cc diſtringi poſſit. Inquirendum eſt etiam qualiter beer 

8 * ſe gerunt verſus homines ſuos; at- fi invenerint- ipſos tranſs - 

Of <<: gredientes, corrigant quatenus poterint FJ.“ From. this 

of it appears, that the tenant was not only oppreſſed for his 

at WM own debts, but likewiſe for thoſe of his Lord. The town of 

be ' Ayleſbury held lands by the ſervice of keeping the beaſts difs : 

bo trained for the kings debts; which ſhews that theſe. diſtreſs ' - 

W ſes were very frequent, and therefore. probably often . 

ne ſive. The manor of Byter, in Nort land, was likewiſe „„ 
R held by the ſame tenure. The law with regard to amere -. 4: 
ns. ments is laid down by Bra#on in the words uſed in this at „ 
or chapter of Magna Charta, without taking notice of its de:. 
a : pending upon this ſtatute, which ſeems gg Tani , "oY 
* = prog of * this Common Law, „ 3 85 8 - = 
Ys Tn. 15 ws A p. xvi. 2 
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On a mes 9 Ballivus nofter oftendat litteras noftras patentes 'de frm 1” 5 

ng 55 monitione noſtra de debito quod dgfunctus nobis debuit, liceat Via. EPs 

. comiti vel Balliva noftro attachiare et imbreviare omnia bona „5 A 
wn | catalla defuncti. Ita tamen guad nichil inde amoveatur, dinge ers oo 
ow perſolvatur nobis debitum quod clarum Fuerit] As Prynne's col- _ 3 155 — 
YH lection of records is. fo voluminous. as not to be read by y every 1% 

al 5 lawyer, or indeed found in his ſtudy,” T ſhall inſert his Com- 5 7 

0 ment on this eighteenth chapter of Magna charta in his own | De” : - 

_ words, with the records he cites in ſupport of what he hath - 


advanced. Walter de Merton biſhop of Rocheſter, the — 

=. Kings Chancellor, having made his will by the king's li- - = 1 

— «+ cence, and owing ſeveral debts to the king and queen at the 1 3 
time of his death; the king thereupon ſeized all his goods 
and chattels, till his executors had put in good ſecurity i 

© the Exchequer to ſatisfy theſe- debts to him and his Pen! 

. which done, he iſſued writs. to reſtore his goods to his 

: © executors, / granted them protections, and ſummoned al. 

: « "indebted to Faun inte or e e to be ** 5 
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dans che owed, to enable his executors to perform hi, o 
* ill by -ſeveral. writs and patents; which becauſe: they. 7 
I e ©: more Clearly. expound the ſtatute of Magna Charta, cap. - 
2288. then Sir Edward Coke's inftitutes and expoſition there- 1 
i 5 pe A I ſhall here inſert for the benefit of thoſe of my pro- -.: _ 
i} beton. © Rex Vie, Suth!. ſalutem. Quia bonæ memori W. 4 
| A nuper Roffenſis epiſcopus Jam defunctus nobis et kariflime: 9 
It en noſtræe Alianoræ reginæ Angliæ, in diverſis debitis ” 
ll 4 tenebatur die quo obiit, tibi præcipimus, quod omnes ter- | ; 
| ms et tenementa qua fuerunt prædicti epiſcopi in balliva 4 
4 ba, una cum omaibus bonis et catallis in eiſdem aut alibi 5 
i balliva tus praadicta exiſtentibus, fine dilatione capias - 75 


e in mahum noſtram, et ea fine aliqua diſtractione vel dimi- 
e nutione inde facienda, ſalvo cuſtodiri facias. Ita quod 
EL, 15 . <«< nullus ad ea manum apponat, donec'aliud inde tibi præce- 
83 25 =. perimus.” % Rex Vic. Suthf, ſalutem. Quia bonæ me- 
& moriz W. nuper Roffenſis: epiſcopus jam defunctus nobis 
= 8 " < et kariſſimæ conſorti noſtræ Alianorz reginæ Anglia, in 
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« diverſis debitis tenebatur die quo obiit, et executores teſta- 

« menti ſui ſufficientem ſecuritatem nobis jam fecerint de 

= « _ dehitis illis, nobis et. præfatæ regina fideliter ſolvendis ut 
1 & tenentur;. tibi mandamus, quod occaſione alieujus man- 
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. dati noſtri tibi directi, de bonis et. catallis dicti defuncti 
| ; ” 70 arreſtandis occaſione debitorum illorum nullatenus omittas, 
* 2 quin dictis executorihus de bonis et catallis que fuerunt 
| « dicti epiſcopi, ubieunque inventa fuerint, in balliva tus 
40 Z A 2 . . mento Nabere | 
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„MAGNA CHARTS „ 
At rentes: ſeigneuriales et foncieres deues pour la dite anner: ee 
_ *, outre il a les meubles du condamne les dettes prealablement 
. payecs. Co droit eſt donne au roy a cauſe de fa fouve- Es . 
4 rainte, et peut - eſtre auſſi en conſideration de la change 
« i il a de faire fire Lö] les proces par ſes officiers, et que par . 
. fois ſelon les occurences Yon prend les frais ſur la recepfer 
4 du domaine Ci]. The addition of the day ſeems to have . 
been made with an intention of enn e C0 „ 
incluſive and excluſive. „ 5 .—— 8 
This term FF „ 


| | „ 2 Si Agricola domum reliquerit, a e | 
E et . quo minus n . 5 Re 


" : \ Cap. XXIII. 5 . 


n 3 

aereyam et por tatam Ang?, niß per cofteram maris.) - Theſe 
Wears or Cruves [7] (as the word Nidau is ſoenctimes” nf. 
lated) both obſtructing the navigation of rivers, and being the 


means of deſtzoying the fiſh, are frequently prohibited both by 


the ancient Engliſh and Scotch Statutes The navigation of ri- 
vers [m] hath been more early attended to [u] in all countries, 
than the other method of conveying commodities by land car- 1 
riage ; and as molt of the countries af Europe were at this time 
of the Roman Catholieł per ſunſion, the preſervation of fiſh 
Was Nt ily 2 greater obje@ than it is at preſent. It appeaas 
M 1 


ly below Londom Bridge, as well as above it. Theſe were nee 
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23 of theſe Wears, cf 09 from his- influence had 3 
4 r of M ua Charta from being put in execution till | 

: that time. ves Hoare 8 R | | . 
i The Wien, beſides other inconveniences, | 
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ef wood from coming down the rivers, which muſt have been 


"= ſenſibly felt formerly in this country, as coals were title 
1 Tie right: <f floating: wood down a river makes * 
conſiderable head of German Law, su ow name of 88 
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venience With us it hath been attempted by at 1 . 

different ſtatutes, all which have proved ineffectu ll. 
It appears, by 'Fabian's' Chronicle,” to have den now the . 
Se to hang the ſcales in ſuch* a manner, that the buy- GO 
er was to have an advantage of 10 or 12 pounds in a hünd ted: 
| there was about this time, however, a regulation made oy. 
the corporation of London, that the ſcales” ſhould hang even, 
und that the buyer ſhould be entitled to an allowance only of. 
Alb. This regulation, reaſonable as it Wen, VO, were ob- 
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ſuis, aut utlagetur, dut exulet, aut aliqus mods defirudtur: nec aper „ 
eum ibimus, nec aper. eum mittemus, nift per legal: juditium Pari 3 
um ſuorum, vel per legem' terre. Mull vendemus, wulli negabimus 
aut differemus rectum vel Juftitiam.] Much hath been Written 5 15 
upon the antiquity of the trial by jury in England, and whethe: 
the ſame form of trial hath been uſed in other conntries, * 5 
is clear by the Regiam Majeftatem [] (which! in 
lars is the ſame” with our Glanville,) that this 1 vas 
in Scotlind, in civil matters, ſo early as' „Davidethe ift, who 
began his reign in 1124. <« When the twelve royal men com> 7: 0 : 
e peer and paſs upon the aſſize, they ſhall proceed} and't 
4 qhuilk of the parties the perfewer” or the 9 
beit richt to the forids clamed ſw].” B 
It appears from Olaus Wormius BY: 5 "hin che trial 8 
Y twelve men was firſt introduced into Denmark 57 Regne-⸗ - 
rus, ſurnamed Lodbrog, Who began to reign in the year _ 
9261 and from whom Ethel rec 18 aid to 1 W © 
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7 © arp preſet: and we are very much in the dark, about their 


. nag law carried ig big head: 


: = % That fro.the time of Kinge Williame was TY 
| 3% ning further back, they muſt have neceſſacil 


E Dia, Which, at the ſame time that it ſhews this method of 
trial was in uſe amongft-the Welſh, accounts in ſome meaſure 


cum homines non ingenui jurabant ſe credere Juramentum 
«© accuſati eſſe verum: - acramentum alterum Lhw rhe | 


7 2 celiquorum teſtimonium nihil valuit; in altero, licet pars 
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dem veſtiglia,” and they are called in the Daniſh law Sen- 
1 Mund. i, e. Jiri veraces. The material difference be- 
_ areen theſe twelve Judges, and an Engliſh jury, conſiſts in 
«his ; that the Engliſh jury is only impannelled for the de- 
_ veifion of 3 particular cauſe, whereas. thele twelve judges iv IM *: 
Denmark Atarmine all cauſen, within the juriſdiction 7 © 
their gantt. It is not improbable, that qur jury formerly de- 
- eiged all cauſes within a certain diſtrict, without the aſſiſtanee 
of a judge, as queſtions were nat then ſo intricate as: they | 


manner of proceeding, till the time of Edward the Second, 
when the year books begin. It is much to be lamented, that 


we hase nat à collection of the Saſh. hes Chai 


. In Termes had be cafe and domes.al 


foi icht upon queſtions of -this-ſort... 
'There js a paſſage in Clarke $ Preface to _ 3 Heel 


ſor the unanimity required from the petit jury, and which is 
not required f from the grand jury, His words are theſe: 5* Sa- 
ctamentum minus, vel (ut cum Wallis laquar) Liw rbeithur 
8. nad, juramentum compurgatorum inferiorum, hoc erat; 


c arall, cum homines ingenui jurabant, ſibi veriſimilius vi- 
« geri quod accuſatus ante juraverat. In inferiori genere, ſi 
46 unus ſolummodo compurgatorum juramentum detreQaverit, 


© textia jurare noluerit, tamen ſecundum beſſem Judicatim 
6 ee ad abnegandum idem delictum, eodem numero utriuſque 

&- peneris compurgatorum ſaepius utebantur, quod unice pro- 
2 _ banc _ ny De Aünctianan 2 


ugtur, de eodem 4 = conſtitura unt 


«© ad veritatem. inquirendam juratorum gener, qui ſub ge- 3 1 
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is a in the 3 the ſecond volume of Nr Bra- pe 


/s Hit: which Nes the whole form of the judgment, with + 
be. intervention of 2 Jury, in che time of Charlemagne, 


. Tue unanzwity of the twelve Jurors in their verdit muſt 4 
2 he admitted to be a very fin mou : 


5 hat the geaſan for requiring this unanimity at Jeaſt in.crimir . wh 
wt Nee aroſe from 3 0 as pee who | 


as thought to — on the merciful fades. that this 5 415 

veto ſhould acquit him. Another reaſon; for this unanimiy . 
might poſſibly have ariſen from attaints being frequently | . 
brought in ancient times againſt juries, to which Pw 5 5 
ment Every, Juno Was liable: as. * e 9 „ FE 


| ſhould have a power of pinion and not: be „ 

che opinion of others. The firſt of theſe reaſon may 
account for the nece ary unanimity in criminal cauſes, and 
She ter 1. Wi of a civil nature, in only : 
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"Ht at conträrii, | ita quod in unam declinare non res 1 
0; ſententiam, quo caſu de conſilio curiæ afforcietur aſſiſa (i. x 
0 e. the number of j jurors all be increaſed), ita quod appo- 


«20G nantur alli, juxta numerum majoris partis quæ diſſen- 
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l os © upon the unanimity of a jury. There are 

jr: many: Engliſhmen,” and even lawyers, who do! not know, that 
in Scotland the unanimity of a jury is not required [except E 

in revenue cauſes before the court” of Exchequer) and that 

: - the'chaticellor or foreman gives the verdict upon a majority of _ 

* ſingle juror. They therefore confiſt of an odd number, viz. 

| fifteen, and are choſen out of ſive and forty returned by the 


1 x 8 * * 5 
| en . 


. ſerit, vel ſaltem quatuor, vel ſex, et adjungantur aliis 
. 5 : . [a]. This continued likewiſe to be the practice inte 


next reign, when Fleta is ſuppoſed to have been written, 


5 2 „ Si autem Juratores, ſibi invicem fuerint contrarit, quia in 
, unam non poterunt ire ſententiam, in election Jiticiario- 5 
de rum erit vel affiſam Morciare per alios, dum tamen ſum- 
1 monitos juxta majorem partem gdiſſentfentium, vel eoſlem 
1 5 45 e.g anjollre. ad concordiam, quod vicecomes videli- | 
< cet 3 ſos! ſine eibo et potu uftedirl faciat, donec unani- 
* mes fuerint vel concordes (56 This paſſage ſhews, that 
the judge had a powers of inſiſting upon the unanimity of the 
firſt jury impannelled; and as it was probably found (when 
arors were added), that it was in reality the trouble 


ol trying t the cauſe over a ſecond time, and ſo, roties quaties, a 
laſt for the "greater diſpatch of buſineſs, they infiſted” in all 
perhaps 


ſhexiff; the pannel or criminal having a right to challenge, as 


„e E vgliſh law, We find that the jury's conſiſting . 
An odd number is a very aneient regulation of the Scotch 


aw. . Such: a8 be accuſed of any crime that deſerves death, 
* let them paß by the ſentence. of- ſeven honeſt men, or elle 
ke nine, eleven, or fifteen le)“ F abian, in his Chronicle, 


„bene ben particular account of the mayor and aldermen of 
London, cba privileges ir in the e of ee the Pa arg | 
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Law of Kenneth, os: Boethius ng $ 3 This | 


Jaw? varies indeed from, the Natute of David the Firſt before-cited ; but is more an- . 


| — When dhe other relates to a civil 


vi. 15 


5 775 5 1 nen  FT8; 7 EE 
[4] The county ot Nortel (always 9-H ah as a Miete . i - 25 
_ that the number of attorriies allowed to practiſe in it, is reduced by a ſtatute af 
5 the Sixth, to eight) payed an annual compoſition. at the Exchequer, aw” : 
might be fairly rout Mr oo agy Þ: 205» HORS ee Þy 


zens; and for treſpaſs againſt a ſtranger, by. the oath of ſix 


: citizens, and himſelf: is it poſſible: to contend. aſter this, that 


the trial by twelve jurymen Was thoroughly eſtabliſhed; or 
are there any paſſages, in the old Bicker which ae, 
prove it t have been ſo, eſtabliſhed, Hors hes time 'of MN 


| the Third? 8 00 Ef A. "3 
The latter part of this, chapter. of Magna Sharet AS Sea ES 


lated to prevent abuſes in the crown with regard to the admi- 
niftration of j uſtice. It was ufual to pay fines  anciently. for . 


1 laying law proceedings; this ſometimes. was extended to the 
| defendant's life; ſometimes fines were payed, to expedite pro- 


ceſs and w6 bein right LA. And in ſome caſes, the parties 


. litigant- offered part of what” they were to recover," to the 


oro wn. Madok | Le. collects likewiſe many inſtances of fines 
for thi ling favour, and there is 4 particular inſtance, of 
the dean of London paying twenty marks, as a ſine to the 


king, that he might ut him e the Fans; in a l 
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To the honour of the very EY Shi a ph of juſtics * 


this eountry:( at leaſt ſince the Revolution), we can hard i) y ſup⸗ 
poſe ſuch a practice to be avowed and eſtabliſhed in a civilized | 
country. But it muſt be remembered that Charles the Second, 

; in appeals to the houſe of lords, uſed to go about! whilſt ths. | 
ticular lords, for appellant an 

_ reſpondent VJ]: and England” is perhaps the . „ 0 ? 


cauſe was hearing, and ſolicit'ps 
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viz. that for a treſpaſs againſt the king, a citizen ſhould be 
tried by twelve of his citizens; for murder by thirty citi= _ 


*%Y 


however, that the recommendation is . N 2. = 85 Ne expect 9 | 


. | . - gines.) Monteſquieu much commends the natiorial humia- 
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an, pr high, iam pet terram uam per num, ad thinidl 
dt b forie e ait maths, per antisnut et recter conſuttu- 


nity of this article of Magna Charta; the leſs to be expected ü 
from u# as iſlandefs, who, like the inhabitants of Tthacs in 
1 Homer, are always repreſented as e 
Ve Belrut wy e luda. apores 4710 Tele, 

8x &7eTatopterot pinto” os 1 daxeter a0. Hom 0 7p 
372 an ancient law of the W . merchant eee are 


not only to be well treated, but tri 


% ad domicilium aliquod illuſtre, ac pacis benefieio donatum, 
44 navis appulerit inimica, naute a res illorum. omnes a 


44 ta pace potiuntur [Ci]. 1 50 
The plunder of 8 3 is likewiſe aa capita 


| in the year 1221, by a law of Sicily [4] :- it. is rather to our 


„that the ſame. offence hath. not been node capital: 
with us, till the firſt year of the late king, 
I There isa la in Lindenbrogue's colleQion (which, ow 
1 great honour to the ancient Bavarians) in protection of fo- 
wmeigners and ſtrangers. Si autum aliquis tam preſumptu- 
t oſus fuerit, ut peregrinis nocere voluerit, xiv. ſol. mulctetur 


. 4. Deus nam dixit, Peregritum. et pauperem non. contriflabis de 
4 rebus fuis. [I]. On the contrary, the ſtranger had not 


| the ſame protection from the Welſh laws. Tres ſunt ho- 
_ «© riines, quibus mults pro injuris eis illata nn r ſei. 2 
+ *Jicet furioſus, aljenigena;-et-leprofus [.. | 
Tt may be laid, to the kefiour of humanity, in every pant 


of the globe where any ſort of civil oe? aſh fortled- > Tov 
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lation who proſecuted. | It i is in this ſenſe & ſhould 1 : : 
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this regulation (barbarous as it is) ſeems to have ariſen On | 


the. total excluſion of F oreigners. ſince the expulſion of the 


Portugueze, who attempted. to alter the eftabliſhed gon 


: of che county, a9 their ports before this were open. 


0 A P. xxxlv. 
N UL LUS ee aut 3 propter appellum femine 


dt mori alterins, quam viri ſui.] Appeals are ſo much diſuſed 


at preſent, that we may be apt to conceive, that ns regulati- 


ons with regard to them can be of any great conſtitutional 


importance there were reaſons however to proſecute offences 
in this manner, rather than by indiment, whieh do not 


| hold at preſent, One of the methods, by which not only the 
kings of England, but of other parts of Europe, raiſed money 


at this time, was by pardoning erimes for conſiderable fums 


= of money; which. appears by the many ancient laws re- 
training this moſt excellent and humane prerogative as it is 
now exerciſed, The ancient puniſhment for murder was a 


weregild [o], payed as. a ſatisfa@ion to the neareſt relation ; 


and if was therefore a moſt crying abuſe of power in the king, - 


not only to pardon this mgſt heinous crime, but to grant this : 
pardon for what otherwiſe ſhould have been payed to the re- 


almoſt. reien dee 3 A that the 
appeal given to à woman is confined to the death of her huſ- 
band inter brachia ſua interfetti—fo de viſu loquatur :- the oc- 
_ eaſion of which reftriftion ſeems to be that, when à woman 


proſecuted, the appellee loſt his right of defending himſelf 


by combat. 


There are regulations with regard to appeals in many ac : 


ent laws ef l the Daun lan, Jus . 
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ſandi er hoc delifto hæredibus proximis competit. [p]. * 80 1 ik . | 


wiſe by the ancient 1aw' of Scotland, It is to wit, that in 


— 


a e The Fran followed folke that were = Wy 5 
And folke that were poor at little price they ſet; 1 
ES And no Cors in the Kirke yard nor Kirke was buried, b 
3 8 But * he 9 them punhts or We part of his debt.” — 


.* the plea anent murder, the wife may be admitted to ac-. 


e cuſe, becauſe the man and his wife are but one fleſh [f] 
In other caſes, as 1 the 1 1 the . of blood | 


5 : . . 5 4 
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N 2 0 liceat 4 be Mita ale terram — 0 0 Wachter 
14 gives this account of this very ſingular expreſſion of Mort- 


* 


main, which is uſed in moſt of the ancient laws of Europe. 


* Manus mortua per ſynecdothen eſt perſona, cujus vires ad 


* agendum vel præſtandum defecerunt, idque vel naturaliter, | 
vel civiliter. Et inde manus mortuæ dicuntur ece cliz, 
c et collegia ſacra, non alia certe de cauſa quam quod ea 
«corpora (ratione immobilium bonorum, ſive vetuſtiflimi 
' «6privitegii) exempta ſunt a civilibus oneribus ; et clerici 
% habent manum mortuam ad omnia . munera tor- 
„ pentem. 797 A ee 
In the next y the 18 of Land: to che 1 be- 
came een of pk ; m_ e _ in hang ae g 5 kgs 
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1 Leg. Dan. lib. vi. ab. vi. art. 85 


J Acts. Jam. I. Upon this citation from a Scotch 1 it may not bei im- 

| Proper to take notice of the different methods of paſſing a Scotch act of parliament, 
rom thoſe Neps or ceremonies through which an Engliſh ſtatute paſſes before it 

becomes an obligatory law... About twenty:days before the holding of the parlia - 


ment, proclamation was made to deliver in to the king's clerk, or regiſter, all 
bills to be exhibited that ſeffion. Then only ſuch as T allow of are put into the chan- 


cellor*s hands to bepropounded to parliament ;” and after this, before I put ny ſeepter to a 
law, Torder zohat I pleaſe to' be eraſed. Surely 7 ee 4 me * — mo voice. 


King James the Firſt's Speech at Whitehall to the Parliament. 5 James . 
5 * p. 2 Cd 
Th 1558 | e Germanicum, re. at 8 OT in the ada. Tepxrz- 
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| And Chaucer ſays of o '# is ar a” 
Full ſweetly e ee Soy VVV 
.* And pleaſant was his abſolution. bf fan tags „ 
He was an eaſy man to give pennance, ot ads 
„ There as he wiſt to have a good pittance.” „„ 
Nor was this ſatyre, on the rapaciouſneſs of the 2 5 
confined. to England (always repreſepted as a country of lis»  _ 
bertiniſm); for the famous Jehan de Mębun, author of he 
Romaunt of the Roſe, left to a monaſtery in France, aceſt— 
5 | filled with nothing but vetehes; and the friars, — 5 
. the ridicule and 7 als n not men him 45 . 
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"a being found inconvenient in atteſtation,- Mabillon yo TT 

" | tene tempore, inventa eſt ab Anglicanis regibus compen- 

"oY , dioſior via, ut non aliis teſtibus, quam teſte rege ĩpſo ute- 

. « rentur; hujuſce ritus originem Richardo Primo antiqui- 

1 | 5 orem eſſe non puto, cujus complures literæ ſub hac form, : 

is reperiuntur DH. This might not be thought, however 

„ an atteſtation of ſuſßelent ſolemnity to the Great Charter, 


though Richard might have confirmed inſtruments of 4e : 


" = erg gn in eee compendions manner. IN 7; EAI 
=” eben; Cami 0. different countries; 4 3 Be bins Mo IT 
„ mentioned j in the preceding notes Jin comment upon Magna 
5 Charta. In order not to ſwell theſe obſerrations unneceſſaril ,, 
5 T have, thought it more proper to reſerve for the concluſ on 
2 ſome laws of the. French parliament, whilſt. it continued _ --- 
5 have that freedom Which Boulainvilliers hath ſo, clearly: © A 
"2 proved it was anciently poſſeſſed. of, at the ſame time that glge 
al pathetically laments his countrymen had not the fame y — 
. ſpirit eie their juſt Nights, "88 A e 0 %o 1: 8h 
11 — — — — — — — — — ö 85 
as | 1 5 ee. e, Pair — ar I | 
ne Chaucer, as he tranſlated the-Romaunt-of the Roſe, -likewiſe tranſlated Beech: 5 
TH e e adtſ 1 
4770 19 e P- 160. 
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15 . OBSERVATIONS ON 
nobly Salk ht ſhall firſt give an ordinance of Louis - 


the Eighth, in the year 1323, from which it will appear, that 
the French parliament at that” time was conſtituted nearly i in 


Wo Gals BIG vol " " 


the ſame manner with that of England, — 
«© Louis &c. Seachez que par la volonte et conſentement 
ce fox Archroeguit; Borques,, Comtes, Barons, ri Chevaliers du 


% Neydum de Frante, Mou zvons fait etabliſſement ſur les 
e e obſerver ceux dont OO 


vent. 


N edles Beads de Chalons. 


Le Comte de Perche. 
Philippe de Boulogne. 


| - * Robert de Courtenay Bouteiller de 8 


Mathieu de Montmorency Connetable. 


wy ene que voici une conſtitution generale, etablie, 


non pat la volonte abſolee du Roi, mais diſtinctement par 


elle des Comtes; Baron, et Chevalerie du Roynume u]. | 
I the following reigm ef Phillipe le Bel, many of the dif- 


feront provinces of France (and amongſt the feſt of Normian- 


dy) obtained likewiſe charters” and coneeſſisns from the king, 


wien ay be properly Ryled Churre Libertatum ; and one of 
chem indeed Boulginvillicrs expreſly calls the Freneh Magna 


Charta. In the Norman charter (if I may ſo call it) there are 


two points inſiſted upon and allowed by the king, Which en- 


twenty ninth chapter of Magna Charta, viz. that all nobles 


all be tried p Huff Pairi ( per Parts) ; and that all cauſes 
mall be detefmined par la liy du Papi (per legrm Tera). 


Theſe laws, as they at made fo very hear the time of out 


Magna Charta, and by the fame perſons, viz. the powerful 


gobles and barens in böth Kifigdoms, ſeem to be expoſitory of 


actly agree in ſubſtancu, ad indeed expreſſion, with the 


— 


väch other; and I ſhould therefore eoriceive; that the trial per 


Charta, was 


Panei, In the twentty alnth chapter of Magna 


meant eeffy to relate ts the trial of the Barons by thei? Peers, 
chowgh it Bath, fortunstely for the liberties of this couritty, been 
expounded to extend to the trial of all perſons by a jury. It 
* — mat we N not, after this 202 
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| article of Magna Charta,' more frequent accounts in the early 


part of the Engliſh hiſtory of Peers being tried either by their 
peers, of a jury. The earl of Glouceſter was executed, in 
the time of Edward the Second, without any ſuch regular 
trial I. As were alſo the Lords Haſtings and Ryvers, in 


the reign of Richard the Third EJ. 


It muſt Be ſaid (to the hofiour of the French 5 ** 


ttzere are ſore 157 material provifions, it favour of iberey | 
And che rights of the fubject, whick are hor te be found im 
Magna Chirtz, Fhey partictlarly aboliffied torture (tough. 

tlie practice may have fire prevailed in France [y I); and 1 

wiſe exprefly fliptlated, that no money ſhould be raiſed for 


che king without the expreſs conferit ais trois Ela of which | 


moff eſſential 3 1 no RP declarat 

lb SR 5 _ + UF 5 Rs 5 1 5 IT — CES i — 
65 4. alt oth anicls 0 1 

r TY 


fe” is bt the 1 08 6 Wind thi FT W hers 8 
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eee eee fulje& of this co 


5 in: e Wa 197 ey err Me. Falles - 


om in lis treatiſe on Freaibn, chat the Spitivant Lords need not be ſammem 
under the words all who have a right to ft, and vote in Parliament, which I appre- 
end to have theant bi the it nitteceſſary we dummen Pebrs who Were | 
minors, or profeſſed papiſts. As for the Biſhops wfoally re 
| - forethe condemnation, or acquital, I have endeavoured, in the comment on ths 
| — ; being eſtabliſhed at the 


to retire be- 


elado. 
] IE will be in ſome obſervations on the 3 Edw, I. ch. xii. that tor- 
e The artion 2 e 0 Bloudge, was uct ſufficiently 
3 "y whi hich relates to was 
Pl Wh s with regard to this great conftiectional t; bthetwiſe the ſtatute of the 
yell wel in many reſpects 


rance without the conſent c in Three States is moſt clearly proved 
by the teſtimony of Forteſcue. And how ſo be it, that the French Kinge rey- 
Fort upon bs ple deminio 5 , yet goed ws Lexves ſometime Kinge of Fran, 


| « hotly —.— deer iepoitiont with on the 
rn er . wear 
Aid this order 18 his fucceſfonres; Aaron that] 
4 He wake t we . 2, tht the ce hr: — | 
r der. And then from i "the Rei - 
« Commons withdhr the 4 F166 ive ohne, yet he would 142 
| el charge up the e 08 Le Mom. p. 


6 Is It may not be improper _ ptr Ay that nd proof can be more 
et 


han the citation from this author he wa a conſidtribie time in France 
whit? de attended np the and at the 
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2 | CHARTA. FORESTE. ff * 
| ; 2 HE — df Fe „ in al 1 of tow Starutes, im- = - th 
.Y ol mediately follows the Great. Charter [al, though by the f © 
tt om it appears to be an Ordinance« Or Statuteof Edward the re 
AM irſt, reciting,the Charter of Henry the Third, his father, by In. | 


1 ppeximus, and re- enacting and confirming. i it, F ron the great 
— alteration between the circumſtances of the preſent times, and 


' thoſe when this law firſt took place, f it does not ſeem to con- 40 

; tain any point of great conſtitutional importance, though, bß F, 

being joined to Magna Charta, they am generally eh E = 

9 5 together) Charte Libertatum. | 

A king of England could not formetly "amuſe himſelf i in- 4 

is library, or by promoting and encouraging the more ele- 1 

| „„ arts, and from the dignity of his ſtation he could not'fill MF * 
Ap his time by i intermixing with common ſociety. It was there« | 

= fore neceſſary for him to move from 'one place to another, and {| 2 

at each f his palaces to haye a great extent of Foreſt ſur-⸗ | * 


| rounding it for the purpoſe of hunting, whilſt at the ſame 5 | RY 
time a large tract of uncultivated deſart was ſuppoſed to con- 


. c C0! 
- tribute to magnificence. This extent of F oreſt, always i ima- = 
5 gined by a hunter (even if not a king): to be too contrafted-— : 
: 5 . vl the 
I Ut brevibus clauſus Gyaris, parvaque Seriphs, bs 8 
'paturally produced oppreſſion”. on _ thoſe whoſe" proper- 8 
ty unfortunately bordered on ſuch; 2 Foreſt. [3]; 3:.and, . 1 
Robert Cotton [e] mentions, chat Robert de Parnſlow, - of 
in the reign of Henry the Third, had. procured large ſums. | 7 
of e under . of N A _—_ a6 50 
42 8 Ag 88 1 printed i in Ns 7 e of the Sta- iſla 
\ from the Statute of confirmation by dward the Firſt, reciting 1 f d 
12 The great attention 0 the kings of France about; this time to the preſerva. : UC 
asf of the deer in their Foreſts, appears by arecord, of a grant mentioned bx Ma- the 
billon, . in his treatiſe De re diplomatica, P. 6114, V. oncefſimus Qatlando abbati. et 5 
s monachis ex monaſterio. . quod libere poſſi int venari unde fratres conſo- ſhi 
« 1 habeant tam ad volumina Ubrorum ning de ——_— ' * 
„ *© 20nas faciendas, as; Jatvis tomen foretis ai,, + el Woge tt oe ts 5 Pp 
{ | | | 4 192 Poſthuma. ga 8 ol os I 7 5 19 
| arts are places ere 8 1 at _ bved ap, « it coopen 6 3 
e rag, Wake. wn = 
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The firſt article therefore of this charter of the F oreſts re- 
ducing them by the view of a jury of ambulators to their 
limits, in the time of Henry the Second, was certainly 2 
point of no . inconſiderable importance: eſpecially when we 


find, by the tenth chapter of this charter, that the killing of 
the king's deer was before that puniſhed with the loſs. of life 


or limb, at the ſame time that a murderer only payed wow we- 


Swe, 
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ONUS o 7 SOUP þ Bier ihr 'agi nite FR Jew; in 
Pore pro voluntate ſua," et habeat parmagium ſuum. Concedi.. 
mus etiam quod unuſquiſque liber homo poſſit ducere Porcus Fues fer 
dominicum boſcum noftrum libere, et fine impedimento ad agiftan- 


1 dum eos in boſcis ſuis Proprits—et ft porci alicujus* liberi hominis 


Ana noer⸗ pernoctaverint in Foreſta noftra, non ali quid 'de ſus 


1 Perdat. It appears from this, that pannage (or pawnage, as 
it is impropetly ſpelt in the nt of the Statutes) was - 


conſidered as being of great profit to thoſe who lived in the 
neighbourhood of the Forefts, for the feedin; 18 of ſwine, ET 
though at preſent it is little attended to. Tee of this 

country, in the winter, chiefly ſubſiſted open.” lalted meats. 
even in the caſtles of the great men and bar * we 


| therefore find in Domeſday, that it is always it ited for how- 
many hogs the eſtate hath maſt or pannage : and the author 
of the ancient Law Book, called Fleta, hath'a whale chapter 4: 
de cuſtadia porcorum. This animal, natwithſtanding its great 


uſe, is now conſidered as ſo contemptible, that the riducule, 
in ſome meaſure, is extended to thoſe who have the care of 
them; and yet in the time of Homer, Eumæus is ſtyled the 
Allos oppor, and is one of the moſt conſiderable perſons i in the 
iſland of Ithaca. Plutareh, in his Sympoſiacs, likewiſe intro- 
duces: philoſophers diſputing, whether the Jews abſtaining from - 


the fleſn of ſwine, may: not- ariſe one the an or wor- 8 
Dip this Wong EL | 
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275 me 4d 495 ad mum w/irum trauftertt per Forglan 1 


#gfrom, diceat a capere wwaw be/itom vel duas por viſum Funzfßa- 


killing a deer or five is confined to an Archbiſhop, Biſhop [e], 


entitled to it under this ae may be not acquainted with. 


de, by injoining the neceſſity to duch relpeRable perſanages 

_ coming to.the King, fo” mandatum uaffrum, {vo por, notice 
. by blowing 4 n, wv vigdeatur fertive bac facere. It 
; = likewiſe be infrared, from this privilege being cppfined to 

' haravs and ſuperior degrees of nobility, that the members. of 

the lower houſe (if there was at this time any members of 


as of much importance. When the crown at preſept 
ſmall favours (as places for public fireworks, er 


EF. 207 
upon 


1 2 
cab. u. 6e KW. 


s b S Aber hows, A * slider Le 
ade in boſco Jus, wel, in ſunra fun, marlenam.ore4t habeat ix 
boſeis fuis auriat uccipiimum, e/poruarurum, falconum, guitar ymy 
A heironum, foailiter mel quad inuantum fuerit in hoſes uit. 


This 
651 1 in his Colletion of Records, TY often occaſion to obſerve u 
2225 ng ws by by Cars of 
rchbiſhop.of C u 0 ce. veniſon more. than, bis ſe 
, Claimed tbirteen 2 beets, vole 267. an n 


.. ay Rr hong vl appear by another cord, de. 


nobleman's coming to parliament. 


us The word eccafone is tranſlated ia all the editions of our Statutes, and even in 
ufhhead's, who hath retified ſome miſtakes of this kind by the word dan- 
Du Freſne, however, makes the ſignification of it to be a fine or tribute, 
and cites Redericus Tolk. in 5 Atabum. Fiſcrm. OW eee ang 


rij. I profes furt; jou autem, facie! aornari, us videatur fur - : 
tive hoe facere. , Jon liceat eit in Sedeunde.] This privilege of 


Earl, or Baron which ' poſſibly many of thoſe who are fill Þþ 


The privilege indeed is not granted in the molt police wen- 4 
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This Hatute peſſed in the year 1225, and „ 


linking a marl pit, is a proof of an early attention and knows 
ledge ja the improvement of land. We bnd that, in the 


men Hale (23 Edv. J.) ir. 5 our of the inflruions ds, 
the ſheriff, and goronet, to inquire de faſſatis et marloria ina? 


Junta iter pulliam; "wbich ſhews, that this kind of manum 
was very commonly uſed. When a mar! pit was ſunk is 
— that did not belong to the king, but which-hapnened 


to be in the purlieus, or neighbourhood of a foreſt ; .proſer = 


cutions were inſtituted in the Foreſt courts, which impoſe 


7 heavy fines for the. offence, as the pit oecaſianed both incon- 
| venience and danger to the hunter. 


From the proviſian with regard to falcans, dc. it ould | 


ſcem the king claimed them wherever ſaund a8 royal 55 


birds. It is well known, that falconry, together with hun- 


Z ing, was the principal amuſement of the great.harens, and ; 


conſequently that hawks were very valuable, It was indeed 


ſo expenſive, and required ſo "oy attendants, that few could 


afford ſuch an eftabliſhment ; but thoſe who did not themſelves 


keep falcons, or falconers, were frequently qbliged, hy the 


grants of their lands, to, procure them mad, for thoſe _ 
whom they held their eſtates. Littleton, in his treatiſe upon 
Teaants in Common, puts the inſtance of two tenants-if 
common granting a leaſe of land upon condition of the te- 
nant's paying every year a falcon, and he determines very ſe⸗ 
riouſly, that they ſhall haye but one aſſiſe for it, car homme 
ne doit faire un pleint en aſſiſe de. le maitie d un eſperyer, Now 
caſes are generally put by lawyers, which moſt commonly 
happen in the times they live in, and it need not be ſaid, that 
ſuch a caſe could not at preſent be mentioned without ridicule. 
The expreſs privilege inſiſted upon with regard to every 
man's being entitled to the honey which he finds on his own 


ground, may in more modern times appear ſingular, when 


Pegs rag hath been no ONS or queſtion about honey 1 


— 8 8 8 


— — — rr > a be — 
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aavit ; and tkewiſe from the aan remota — et pp It 
7254 therefore perhaps be more author, f. every man may fink a Mart 
Pit in bis own ground, without being fined. I take the verb occaſſoner, bermed Ke 


this ſubſtantive, to be uſed in the ſame ſenſe in the gth chapter of this law, 


ide occaßonetur, unde aliguid de ſuo perdat; and du Frefne likewiſe MY _ the | 


9 ot that word! is, preflationibus e a 
5 | for 
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for the laſt three hundred years; before the plantations of ſu⸗ 
gar however in the Weſt· Indies, it muſt neceſſarily have been 
in much greater requeſt and born a much higher price. The 


ax likewiſe muſt have been of conſiderable value, as the 
There is 

= ſtatute of Henry the Sixth with regard to wax chandlers, 
. \ the preamble to which ſets forth that wax was uſed in great 
- ©  quanitities, not only for the purpoſe of making candles, but 
oats images of ſaints; and it appears by the laws of Hoel 


manufacture of tallow candles is not very antient. 


that the wax of bees was applied chiefly to this uſe. Be- 
Kides. this, mead [] was now the liquor of luxury, and ſtill 


continues in great requeſt in Wales and the northren parts 

of Europe, 
Daniſh and Swediſh [i]! 

wiſe: a conſiderable head of ont ancient F. e 9 0 . 
= the * 1 gt e . 


where bees make a principal head both of the 
laws even to this day. It is like- 


2 18 88 0 A'P. XVI. 


TS Fo 


Forefla.] Thoſe who may have a curioſity to ſee the method 


of proceeding. before the juſtice in Eyre, may conſult Dr. | 


Brady's Appendix to his Hiſtory ; and likewiſe a record now 
firſt printed in Mr. Blackſtone's Introduction to the Charters. 


The laſt inſtance of the juſtice in Eyres having held a court 
in any of the Foreſts, is believed to have been in the reign 
of Charles the Second. 


This is mentioned by Mr. Roger 
North, in his Life of the Lord Keeper, and he himſelf at- 


tended as king's council : it hath fince been dropt (though 
not perhaps without i its ng from the great POET to the 
| crown. Par | 
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(51 k Plutarch, in his e 1 that all nations who have not wine, 
_ uſe inſtead of it HMEAITESOY, which-muſt be ſuppoſed to be a kind of mead, | 


Li!“ Oi alvearium domeſticu * infra ſepta alterius furaverit, . pu- 
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STATUTUM LEER & cofrhDhUs a 


1 Hen: m. A. D. 1229. Be dee 8 bo 


HI 8 e H punks follows the two Gitat _harters 
in all editions of the ſtatutes. Mr. Cay very properly 
Fir Main it is not an act of parliament; and cites the 
old abridgement, Title Homage. 


dinance is inſerted in every edition of the Statutes, for near 


| three centuries together, by printers known to print under the 


authority of the king's patent, and the parliament permits 
this for ſuch a length of time, it becomes a queſtion of ſome 


| difficulty to ſay what force it may have acquired [II. No 


ſuch. queſtion fortunately can ever ariſe upon this ſtatute, as | 
it 1s merely a reſcriptum principis to certain milites (adventurers 


| probably in the conqueſt of Ireland, or their deſcendants), 


who had doubts how lands holden . by knight ſervice deſcending ta 
coparceners within age ſhould be divided [m]. The king informs 
the juſticjary of Ireland what is the law and cuftom in Eng- 
land with regard to this; and I cannot ſay, that he does it in 
There is a paſſage 
however at the latter end of the anſwer, which is too ſingular 
to be omitted, et fi primogenita fit heres omnium-aliarum 
<« ſororum ſuarum, vel puerorum ſuorum; fi obierint ſine 
“ hærede de ſeipſis, poſſet habere cuſtodiam ſuarum ſororum; 
& ſed hoc effet quaſi committere lupum agno devorandum. There 
is the ſame ee in the laws of ny other e 88 


* 


TERS i 


* —— 4 


(4) There i is bot che in the great. colledion of 1 PIHR any act which may 
not as much be confidered as a ſtatute, . as this Staturum Hiberniæ. 

{1] This is a very ftrong reaſon, amongſt others, given inthe Appendix for a 
proper reviſion of our ſtatute code. | ; 

[=] Littleton; in his chapter of Parceners, takes no notice of the doubt in this 
ſtature, Which he mult neceffarily have done, if this ordinance was conſidered as a 


S law i in the time of Edward the Fourth. As he lived however before the invention. 
1 inting, poiſibly the greateſt lawyers bad only a ms Garg of "wy ſtatutes 


were moſt Trequeptly in uſe. | 
the 


He allows it a place how- - 

ever in his edition of the Statutes, not to differ from former 
editors [4]. | This, in ſome meaſure, gives the authority-of | 
| legiſlation to the king s law printers ; and yet, if ſuch an or- 


Ro, OBSERVATIONS &c. 
tte perſon who is to get any thing by the death of the . 
' ſhall not have. the nurture of him. Thus by a law of Solon, 
mentioned I by Diogenes'Laertius, 7e Inilpozelur ds. fr 4 wo im 
: Texcdlas, r depardy TrRwloerlor; and Puffendorf takes notice, 
that, amongſt the Jews, the ſon for the ſame reaſon was not 
RE. Fan to extract a thorn from his father's foot, , 
All the editions of the Statutes have marked this ordinance 
1 23 obſolete; which introduces another queſtion of great impor- 
% whether any ſtatute can be obſolete; or any way loſe its 
wn force but by actual repeal; ; .codem liganine quo ligatur. No 
Engliſh lawyer hath ever advanced ſuch a doQrine, though by 
the law of Scotland a ſtatute is ſaid: to loſe its force by deſer- 
tud- Tu], if it hath net been put in execution for ſixty; years 
5 fo]; and a diſtiüction is made between ſtatutes which art 46 
5 * ee ee _ A ws 67 8 18 85 
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1. 


| Anis Kemnte 3 3 as „ Any: hom in. 95 gen- | 
I. twy's ſeems. to be only an ardinance; the difference | 

berween an ordinance and ſtatute (according to Sir Edward - 
Coke) conſiſting i in this, that the ordinance wants the conſent 
of one component part of the. legiſlature, which is, in all in- 


| ſtances, that of the Commens [þ]. It hath however been long 


printed, and conſidered as an a& of parliament, ard improve- _ 
ments of waſte grounds by igcloling are not phe oe mad 
under the fourth chapter of it. It is called the Statute of 
Merton, from the parliament, or rather council, fitting at 
the Priory of Merton, i in Surry, which belonged 1 to. Canones | 
Regulars, {OW to Dugd le. Though ſome of the pri= 
ories might have had very large and ſpacious houſes, yet it is 
not probable” that there could have been accommodation 12 
for what is now called a a Parliament, with the intervention 


Commons, and it ſhould ſeem, from Duggdale's ſhort account 8 5 


of this Priory, that it was by no means largely endowed. 
"This ſtatute, in its different chapters, contains many wth 
regulations. The kingdom was at peace, and the king had the 


irit to refuſe his aſſent to a very tyrannical requeſt of the 


batons, that, if any * was committed in their 1 „ 


- 
; , 
& 
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1 
1 
17 
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197 THis Ribure is infertet in the Ami. ien abe Gas vol. i. p. wy 
* Elfinge ſtates the diftinction thus: What begun in the Commons was 


©; only. termed a petition (for they had no to ordain}; and what begun in 
< the Lords e Sa ordinance, A Parka was an act made by,the 


Lords and Commons; and it AL whe! it Aden scon 
4 ent.” Elfinge. p. 26. 


1 ] In all the ancient p alaces of the kings of England, there was a 0 room, 
or hall, for the aecommòdation of what was then called a Parliament, and which, 
went by the name'of rhe Parliament Chamber. There is ſuch à hall (row con- 
ker into a barn) at Eltham, in Kent, which is ſaid to have been a palace of Fg | 
Thave little doubt but that Weftminſter-Hall was built for the fame pt 
1 ere is tkewiſe ſuch a room in the old palages of the King's of Scotland 
ee as Lat nd w VVV. eee 
2 
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ponds [r] the offender was to be ſent to their own prijſens, and 
tried, undoubtedly, in their. own courts : and when in the 
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year 1329, a ſtatute was made, entitled, De Malefactoribus ã i 
Parcis, this oppreſſive clauſe is omitted: though in other reſ- 
peRs the puniſhment of ſuch offenders is very ſevere. One 


of the old Chronicles ſays, that the barons, after they had 


carried their points by the Proviſions s in Magna Charta, © eva- 


& <6 ſerunt totidem tyranni; and as the commons could not at 
_ + . "his time reſiſt their rp We . "_— a bent v | 


__ 
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et alios libere tenentes ſuos de parvis tenementis in magnis mane- 


ris ſuis, gugſti fuerunt, quod commodum ſuum facere non po- 


tuerunt de refiduo maneriorum ſuorum, ficut de vaſtis, beſcis, er 

paſturis (communibus ), cum ipft feoſfati habeant fufficientem paſ- 
turam, quantum pertinet ad tenementa ſua &c.] There is a 
reading of Fitzherbert (who was judge of the Common Pleas 
in the reign of Henry the Eighth) upon the ſtatute of 
- 4 Edw. I. entitled, Extenta Manerii. In this reading, he hath 
occaſion to. explain what ſhall be deemed ſufficient common of 
| paſture, and gives his explanation i in theſe words: << It is ne- 


ceſſary to knowen what is ſufficient common of paſture, and that me | 
- feemeth by reaſon ſhould be thus, To ſe how ,muche cattel the hay | 
and the firawe that a husbandman getteth upon his own tenements, 
- will find fu ufficiently in winter, if they hye in the houſe, and be 

kept therwith all the winter ſeaſon; for ſo much cattel ſhould he 
8 1 common * eee RA 10 3 5 * improve 
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=! The 8 m the SIP is Sita which I "Shs wad 6 2. a- 

ble to the common tranſlation of the ſtatutes. Iti is very Ley that t  Claſſi- 
cal we ara. of the word is often pond or Hero. ; 
ED. Flure annabunt thynni et vivaria creſcent. : 7 


ngiti vum dicere piſcem, 
aftunigue * Cæſar is. uvenal. 


„ Bot che Latin of the Gloſſaries muſt fix the figrafication of a word in an antient 
| Nature, Spelman ſays, parci et waretng noftre, ſub wivariorum appellatione | 


e ſpe veriunt 2 to confirm this ſenſe of the word, carp, which is the 


| . -- moſt valuable - pond-fiſh, was not known i in England at this time. It ſhould 
therefore be tranſlated <varrens and not pond; wwarren, from the old French word | 


ae wp a tract of e in which the lord had a 1285 garrenner, or to 


eng- % = 


liter 
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STATUTUM'DE MERTON +7 
ments are Tometimes, even now; made under this ſtatute | 
(though the facility” of procuring private. acts of parliament 
for the ſame purpoſe makes it every day leſs frequent), and the 
great queſtion on theſe occaſions is, whether ſufficient common 
zs left ; I thought it might not be improper to give the con- 
ſtruction of this great lawyer and father of Engliſh huſ- 
bandry upon theſe words of the ſtatute. This reading of 
Fitzherbert's is ee een hf _ is e by: _ - 
* in 1 8 


aw 


Car oy ae 


er ee 2, e a EE rege ee 
is” de cetero non current uſure contra aliguem infra atatem exiſ- 
tentem,] the effects and debts of an uſurer were antiently, 
forfeited to the king, as appears by many records in Prynne's | 
Collection; Tacitus ſays, that, amongſt the Germans, 
&« fœnus agitare ignotum, ideoque magis ſervatur, quam . 


e vetitum effet? The true reaſon probably for its not prevatE 


ing amongſt them, or our anceſtors, was, that they had little or 
no perſonal property, and thoſe who have. landed eſtates 
have always been envious of the ſudden fortunes raiſed. by 
commerce, and the improvement and increaſe of perſonal eſ- 
tates. Treatiſe may be written on treatiſe to prove that theſe 
two intereſts mutually ſupport. and ſtrengthen each other; the 
prejudice may indeed be ſomewhat leſſened, but cannot 1 8 
eradicated. | ED | e 


— 


Car. 0 
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2 3 amnes "ine 1 ut conſentirent awd 


nati ante matrimonium eſſent legitimi, ficut illi qui nati Junt pet 


matrimonium, quantum ad ſucceſſionem hereditariam, quia eccigſia 
tales habet pro legitimis. Et omnes comites et barones una voce © 


| reſponderunt quod nolunt leges Anglia mutare, que bucuſque 72 
tatæ ſunt et 3 Selden [5] ſays, that Robert Groſſe- 
teſte, biſhop of London wrote about this time, æ treatiſe to 


* 
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prore the neceſſity of introducing the civil la i PREM ths oon. | 
try el and Sir Ed ward Coke [u], mentions; that William de 
l Pole, duke of Suffolk, attempted the ſame innovation in the 
reign of Henry the Suth; which occaſioned Forteſcue's writ- 
ing his treatiſe De-doudibur tegum Angliæ [u]. It was one of 


: : 3 againſt Cardinal Wolſey, quod 


L pe; intendebat finaliter antiquiflimas - Anglicanas legęes 
4. penitus ſubvertere, et hoc regnum Anglia, et ejuſdem 
85 regni N 7 dictis legibus civilibus, et caonibus ſh 
$* gare. 
| Notwithſtanding the oppoſition to the isdn bing this part 
of the Civil law to Keeper, the children of oſs who mar- 


284 3+ 


5 of Spain the 8 of the e Tip A 
ms marriage, is confined ta the caſe of a batchelog 
marrying 2. ſpinſter, Si ome alters, con muger Volterg Hit 
ie 78 deſpwe. caſare. non ella, eſtos fijes ſean herederos LJ. 

pe remarkable oppoſition. to. the [introducing this part 
of the civil law, Senne f. aroſe from its being propoſed 
by, one of the PoiQevine. favourites of Henry the Third. 
The ſturdy barons, not approving of the propoſer, re- 
jected the propoſal: ana wuece.. You. are a foreigner, and. hal 
* e n een, be they good ar 1 


Aa 
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£4] Selden likewiſe mentions in the IR dit tion, that, . 
unanimous diſſent of the barons, in another reign the children of John of 
| Gaunt, by his wife Cen 8 5 marriage, were made NEE 82 act of 


. ment. 95 | 
= 1 ge che __ law, of 
e aut] 0. mon, 
d, isa Nrench writer, "y Leges nglie plenz ſunt ER 
3 et gate all gr Tusrunt dem excogitatæ atque ſancitæ a * 


nulla is ioſa, atque in controverMis, m 
i. — Ellas acior reperiri po po "Philip: Honor. 


BY my e ic * ee 0 


i 


5 = . * N > 
. . 4 F ; * 
' 4 ; Z - is . 13 ü % 
: : x a MESS N : ? : 3 6 . h 1 * 
| e 1 ; 2 - ; 15 8 
, 
3 0 5 : 3 
. , * 4 > ; 5 \ 
- N we <A 5 6 q F 7 : .- 2 ; 5 p "4 75 f 
« * 2 : 4 . : 5 0 Bag o 57 15 ee ee 4 * 1 3 
80 7 . - - . * . * * * 
* by ug * ” 
7 s c . ; * 2 WH 2 
5 So * 8 0 
* 
* - 
* 


| haye not only always been ſuſpect. 
traders of impofitions, but have likewiſe been ſubje& to regula- 
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: HE DETACH or el upon "is pak 
a incheſter 4 vocati Jon, enen  magnates terre ; 3 


: . baronum qui in n bello occiſi fuerunt, rel captivorum fe.” 
1 ſhall confider this as being part of another ſtatute made 
the ſame year. (which is entitled, e Pillris, being 
the puniſhment of a baker; who tha offend againſt theſe re- 


Þ gulations) notwithſtanding four other acts of hore DT 


relat * to very different matters) interrene. 
1 of Fleta hath made t theſe re 


14 


ordinances wink in the time of fb cn —_— 
of England; and Indeed thoſe who ſupply. the people with 
their neceſſary food and drink (as bakers, brewers; and millers) 
ed 1571 more than other 


tions of particular ſeverity. It might perhaps be going too 
far to aſſert-that all regulations of. this fort are rather preju- 


Aicial to hs public, f fan beneficial; it 22 however be faid, 
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> OBSERVATIONS on 
that much Judgment and caution ſhould be uſed by 1 the ma- 


' Tame law, if the, word braciatrjx is not attended to, which 
| TVignifies a women brewer, though it js tranflated as if it was | 
Brafiator, which i is the only word to be found in Du Frenſe. 


— k — — 5 mn - 


tended this parliament [c]. The. puniſhment of the braciatris is 
the trebuchetum {a}, tranſlated the tumbrel, which is the ſame 


to be puniſhed by the coll frigium, and not, as it is improperly 
tranſlated, N. the piltry; ; for Sir Henry: . 1 very 


— — ES IANS IL ROAR 
f . 
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* * 


uſed: in the Gege of towns. The etymology of the word, in the ſenſe. we uſe it, 
wr 3 _ is likewiſe probably Celtic (though there is an bid French 


8 per januam emiſſo capite proſpiceret: quod ipſe certe non a probe, nec habeo ta- 


E 7 3 authores. Et forte a notiori fonte deducent: utpote e vernaculo ſuo pilleur, 


> « vox proprie ad delicti naturam foo at, non ad ſupplicii EE, quod ſuo 
id mihi quidem videntur ipſa verba Statuti de Piſtoribus, ubi dicitur, ſubeat ju- 


W ad i Kut ENT 
' * 
* 


* 


giltrate who carries them into execution. 
1 hall not enter into the minutiz of the regulations contain- 


15 in the preſent law, eſpecially as it is repealed by the ſtatute 
of Queen Ann. There are however ſome particularities in 
a it which deſerve notice. 


The offender againſt this law, for the- firſt and ſecond of. | 
Fence (if a baker) is to be amerced, and for the third patiatur 


| Judicium gorparis (ſc. coll Hrigium ) if a brewer (1 braciatrix he 
puniſhment is trebuchetum ſive caftigatio, It ſeems difficult to | 
_ allign any reaſon why the baker and brewer ſhould, for very 


ſimilar offences, be puniſhed in a different manner by the 


Women therefore 2 at this time probably carried on this trade ; 
and we find by the citation from Gale, that many women at- 


with the ducking or cucking ſtool; and a puniſhment. uſed 
anciently for women offenders in this country. The baker is 


Py * * a... Ss 
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>< 


| fa By-3 37 Edw, UI. ch. u. ee and poſters are mentioned, and claſſed 
with other trades carried on by women. 
[41 The moſt common ſignification of trebuchetine is a machine, antiently 


ſeems to ariſe from the Celtic, tre, which Bullet renders ville; and our common 


it will then fignify the town or willage-bucket, _ 
| Wok « Þ; BP rie.] Et Coxello Pillorium, alias Colliftrigium. A Gall. Pi, 
« Eſt ſupplicii maclina ad ludibrium, magis quam pcenam, quo quis ſuper peg- 
e mate conſtitutus, comprehenſoque inter fauces duarum tabularum ideo cavata- 
& rum collo, ſpectaculum populo præbetur deridendum. Originem Vocis Cowe/lus 


< expetit-a Grec. wi pro janua, et pb, i. e. wideo, quod. delinquens ac 1 | 
c mei quod proferam. Sua Gallis relinquo erimanda, hujus enim ipfi nobis ſunt | 
* quod depeculatorem ſignificat; cufuſmodi eſſe noi ſcuntur ipũ quibus hoc ſupplicii 
primo inſtitutum fuit, ſcil. _—_ on ſuis in pane fallaciis rempub. depecu- 
« ſantur; ; a quo et ipſa ſua nequitia pil, loarit dicta fuit,. quaſi depeculatio : ex fic 
c yocabulo coll] iftrigium Huncupant : licet ad hoc. etiam poſtea deferatur. Suadere 
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3 obſerves, that pillory [F] was formerly uſed to ſig- | 


nify the offence, and not the mode of puniſhment-. _ 
Both the trebuchetum and the colliſtrigium were intended magis 
ad ludibrium, et infamiam, quam ad pœnam, ſay the Fane uo 
It may therefore well deſerve the conſideration of a judge, 
who inflits the puniſhment of the pillory (as it becomes at 
preſent the great occaſion of mobs and riots) whether it can- 
be reconciled to the original intention of the law in this mode 


of puniſhment; and particularly, if this riotous ſcene ends . 


in the death [g] of the criminal, whether the judge is * . 


5 | e AN RRP _ 85 e riot and ee 
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171 Pillurisis freauently uſed in gs od French chronicles in this ſenſe, 
9 There hath been more than one 


a 


that he ſhould become infamous, and known ; 5 ſuch afterwards 
tors. piers whoſe face is covered with rotten eggs Mira. ooo 


known again, r 


7 ebe to YN with him? 
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| of ſuch a murder within theſe | 
8 years. The chief intention of ſetting an offender in the gr #2 oa 
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7 "SHALL conver this andthe giccediag 40 ate 
> Selenium: de Liſtrichion- Scaccarii, as different chapters of 
dhe ſame lat, thbugh they are in alt editions printed as diſ- 
' tin& ſtatutes. There being at this time no commiſſioners. of 
_ cuſtoms, or exciſe, the whole revenue of the crown was not 
Bl received; but accounted for before the officers of the Ex- 
cChequer. As for. the Lord Treaſurers I have a very fair and 
compleat Court Kalendar (if I may ſo call it) for the year 
255 BD '6f "Queen Mary, in which the Lord Treaſurer 
| l the head'of the officers of the Receipt of the Ex- 
Edger, —— '#ffy one ſubbrdinate' officer to him, as Lord 
os. Treaſurer. Whatever his powers might have 75S they 
were exerciſed in concurrence with the officers of the Ex- 
„ chequer, and perhaps he was himſelf only the chief and 
ſupreme officer without any diſtin& board or department as at 
preſent (;]. Every ſubje& therefore had more or leſs to do 
with theſe revenue officers, who were armed with the terrors 
of the crown proceſs: and it was naturally to be expected, 
7 that there ſhould be great abuſes and oppreſſions, which could 
only be. prevented by the interpoſition of the legiſlature. 
What theſe oppreſſions were appears by the proviſions of the 
Katdte. The ſheriffs at this time generally farmed the king's 
revenue, and conſequently were guilty of. thoſe enormities and 
exactions which the farmers of the public revenue have in all 
countries been jultly charged with. One means of oppreſſi- 
dn was by diſtraining the farmers cattle uſed for ploughing 
1 (which the ſtatute emphatically. ſays, gaignent la terre); and 
38 not content with. this, he was not permitted to feed his cattle 
whilſt impounded. The _ beaſts were either ſtarved, or, 
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7 b] The rs of Rotelind i is . A novum de 8 5 

LL © © *'F'#] It is almoſt unneceſſary to refer the reader to Madox's learned Col- 
5 lections on this and other t of W relatire to > the re 

| 7 | 5 = 1 | : if 


OBSERVATIONS. „ "i 


If fed by the be eee amis. 


"ace price for their Jullapance: [4], Theodobt; was fro 


| quently: very trifling 3. and yet the diſtraining a whole tram of 


oxen, prevented the farmer from cultivating. his land; the 
atute therefore directs, . que les deſtreſces ſoiĩent raiſona· 
e bles à la mountance de la dette (the value to be ſettled), 
16 par l'eſtimacion des veſins”, Even after the debt was payed; | 
the oppreſſion did not end; for the officers of the crown har- 
raſſed the accountants by. pretending that the whole demand 


vas not ſatisfied; the ſtatute therefore moſt humanely declares, 
© that, if any receipt could. de Tg it Mould: be e ito. 
= be. a receipt in full. 

| The firſt part of the Ratute daring; n 2gainſ de 
| tortions of the officers of the crown, proceeds to make regu- 


lations, which may prevent impoſition in the collecting of 
duties, or unreaſonable and diſhoneſt charges and demands 
made upon the king. The principal revenue of the crown ups 


on exports was, at this time, the cuſtoms upon wool, Which 
was then ſent chiefly to F landers, and there manufactured. Ac- 


counts could not be ſettled i in the compendious and accurate 
manner which. prevails at preſent, and the crown was defrauded 
in the duties upon wool exported, by the articles not being 


ſufficiently particularized. The ſtatute therefore directs, that 
it ſhall de ftated how much wool was exported in each particu- 


lar ſhip, and how much was ſhipped on We at 952 * 


pern the ſhip might touch at [I]. 
The next material regulation is to a king s being 


overcharged. by: his artiſans and workmen, which ſeems in 
more moderm times to deſerve much to be inforced [m]. The 


method taken is, ©. que les veours des ovreigner le roy ſoent 
<<" clus per ferment des prodes hommes (able men); and 1 
the king or barons of the Exchequer have any ſuſpicion of 


W impoſition, the Yeager EH is to be "EWA pd ſack viewers 
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ut that of London, or perhaps two or thor jalapipat- ports. 
15 Pu ſtatute comigyes wes unrepeated 5 | Fes 
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CE a. ht thre ae ls aw 5 
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- 8 Anglica, Gallica, et Latina. - Anglica, 80 ia inter Anglos lex illa maxime inol- 


4 idiomate, ne ipf inde deciperuntur. Venari etiam, et jocos alios exercere, ut 


U : 


N OBSERVATIONS os | . 
5 As this is the firſt ſtatute in the French language, it may | 
not be improper to conſider "whence it might ariſe, that the 
Antient flatutes, from the preſent to 1 Rich. III. A. D. 1483. 
_ ſhould be generally in the French language; and even after 
tte ſtatute of Edward the Third had aboliſhed it in pleadings 15 


P os: amt. 


[u. The antient laws of ſome other countries in Europe are 1. 
indeed in the Latin language, in which there was a peculiar Ol 
_ convenience from the frequent appeals to the pope ; but there 0 
is no other inſtance of any country in Evrope permitting their 7 

| laws to be enacted in a modern European [o] language, and that =" 
not their own. The antient laws of Scotland are in Latin ; 2 
the laws of the Saxons in the Saxon tongue; and the antient 1 5 
ſtatutes of Ireland, which begin with the ſtatute of Kilkenny, tt 
in the reign of Edward the Second, are in Engliſh Pl. The [ 
laws of Sweden and Denmark were originally in their "own F 
languages LI; but-have, within the laſt century, been tran- _ N 

' - Dated into Latin. The laws of Spain are in Spaniſh, and that re 
8 e more 1 e Sonny be VAT pe Ou their a ry 
3 3 NE | th 
bi 


Fo Mate in 11 48th . De d 125 ow Hugh E, gives the "5; Hang 5 
ing account of this: In univerſitatibus Anglia, non docentur ſcientiæ niſi in 
Latina lingua: et leges terræ illius in triplici lingua addiſcuntur : videli 


- * evit. Gallica, quia poſtquam Galli, Duce Withelmo Angtiz Conqueſtore, 
& terramillam obtinuerunt, non permiſerunt ipſi eorum advocatos placitare cauſas, 
- « nifiin lingua, quam ipfi noverunt, qualiter et faciunt omnes advocati in Francia, 
etiam in curia parliamenti ibidem. Conſimiliter Gallici, poſt eorum adventum | 
s in Angliam, ratiocinia de eorum proventibus non 1 niſi in proprio 


4e talorum et pilarum ludos, non niß in propria lingua delectabantur. Quo, et Ang- 
< lici ex frequenti corum in talibus comitiva, habitum talem contraxerunt, quod 
* buc uſque ip in ludii bujuſmedi, et compot is, linguam loguuntur Gallicanaem : et placi- 
« tare in eadem lingua ſoliti fuerunt quouſque mos ille, vigore cujuſdam ſtatuti, 
© quam plurimum reſtrictus eſt; tamen in toto Hucufque aboleri non potuit, tum 
1. propter cerminer quoſdam, quos plus proprie placitantes in Gallico, quam in 
< Anglico, exprimunt, tum quia declarationes ſuper brevia originalia, tam conve- 
& nienter ad naturam brevium illorum pronuntiari nequeunt, ut in Gallica, fub 
. quali ſermone declarationum bujuſmodi Formule addiſcuntur.” _ 

Syetonius ſays, that Caligula, when he intended to take advantage of his | 
edicts, cauſed them to be written in ſo ſmall characters, and to be hun up at ſucha 
height, that no'one could read them, This Hayward, in his Life of William the 
Cone a py 5 applies to the 2 laws being in French. 

There is an ordinance of Cromwell's (in Scobell's Collection) for the tran- 
nation of all the law reporters from the old French into Engliſh, The ſame 
; ordinance directs all the law proceedings to be tranſlated from Engliſh into Latin. 
sb]. There is at leaſt no mention in the edition of the Iriſh ſtatutes, publiſhed 
: by authority, of their-having been tranſlated. 2 
[9] Baſnage is therefore moſt groſly miſtaken, when he afferts, that the Nor- 
mans are the only e N Wow antient laws and cuſtoms are not in the 
LO + ra PRESS of oF 
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ty [r]. They may probably indeed have fixed that language, 
as the tranſlation of the Bible is ſaid to have fixed our own 


{5]- The antient laws of Sicily are in Latin 3 Town the _ * 
_ be ſaid of other Italian ſtates, 
At the beginning of the ee any; 2 return 


| was made of all. the laws and cuſtoms of the dif. 
© ferent provinces of France. Theſe. have been collected 
and publiſhed by Du Moulin, in two very large volumes, 


Folie. The only collection of theſe cuſtoms, * which is in 
the Latin language, is thoſe of Thoulouſe; all the reſt 


are in the provincial dialects or patois; and ſrom thoſe 
provinces which border on Spain, the language uſed is 


the Baſque, or a corrupt mixture of French and Spaxiſh 


, [.J. The reaſon generally given for our laws being in the 
French language, viz, that it was the will of the conquering 


Normans, is by no means ſatisfactory. If this was the true 
reaſon, the laws, from William the Firſt to the reign of Hen- 
ry the Third, would have been in that language. Now, in 


the Collection of theſe laws publiſhed by Wilkins, there is 
but one ſuch inſtance, and that is printed as being a tranſlati- 
on from the Latin, which is conſidered as being the original. 
Beſides this very concluſive proof, there is no French record 


in Rymer's moſt large and ſtupenduous collection, till the 
year 1256, and 40 Hen. III. [«]. which Collection begins 
above a century before, viz. in the year 1101, during which 
period every recorſl is in Latin. And agreeable to this zemark, 


the preſent ſtatute (the firſt in the French language) is juſt 
two centuries after the conqueſt., What might have contri- 


buted to continue our laws in the French language after this : 


: firſt inſtance, ſeems to have ariſen from there bring a ſtanding. 


_ 8 


* —__ 


See the Obſervations upon Migna Charta. 
There is a Spanith letter, from the Black Prince to > the Counter: Trafta- 


5h a which ſcarcely differs either in the language. or ſpelling from that of the 
© modern Spaniſh. Rymer's Fced. 


[e]. This fully proves that Bullet is miſtaken, when he aſſerts, in his Preface to 


the Bict. Celtique, that all the laws of France were in Latin till the time of Francis 


the Firſt. 

Fu] Vol. ii. p. 13. Hague edition. The firſt Engliſh record in Rymer is in the 
year 1386; it is ſcarcely however intelligible to a modern Engliſhman; After this; 
there are ſome few Engliſh records, which begin with the reign of Henry the Fifth; 
and 8 the Poſſſeript to a letter by that e Nymer, vol. ü. + 


TOW committee 


, * 
8 


Tz rance,. Which formerly belonged to the crown of Eng- 


; | [Prologue tothe Priojals's'Thle: 


© OBSERVATIONS ON 
| b to receive petitions frem the SOR 


lang ; and as theſe petitions were in French, and the anſwers 
likewiſe in that language, it might probably be a reaſon why 
all the parliamentary tranſactions ſhould be in French by way 
of uniſormity [16]. This eonjecture ſeems to be ſtrongly con- 
hrmed hy the ſtatutes having continued to be in Engliſh, from 


mo time in which we - fortunately were diſpoſſeſſed of the 
French! provinees, as meſt of the ſtatutes, in the beige of 
| Manz the Sixt, continue to be in French. 


Another reaſon for the ſtatutes being in — 58 doſe; from 


© the: general affectation which: prevailed-at this time of ſpeak» 
in the French language, inſomueh that it became a proverb. 
that Jacob de, be -@ genleman, if be could ſpeat French [Lx 


It e n indeed; Moe therefor Chaucer b 


. Kats din ber Vale lll Cm, FER 


. 8 And French ſhe ſpoke moſt fetebuſſy; 
After the ſchoole of Stretford at Bow, 

i For Traub ef Paris was to her as” - 5 
e iv neceſſary, that Robert of Englefield, ve 
founded Queen's College in Oxford, and was confeſſor of 
Philippa of Hainault, queen of Edward the Third, directed, 


dy bis ſtatutes, that the Tcholare' ſhould either ſpeak French « of 
E 


- But*the Rrongeſt eudbn for permitting! our -Jaws'tb be in the 
French language aroſe from the Engliſh, and the inhabitants 


of the French provinces, under the Engliſh dominion, conſi- 
0 1 enen in 1 one e as. 0 fame pips 1. | 


— 
* Pe 


. _ Game 7s be the rata of = — 2 _ alffnt'] i 


5 French, which, as foreigners generally attend that ceremony; ſhould be aboliſhed. 
I have heard of its being difficult to tranſlate theſe old forms: I ſhould conceive 


that theſe three words would anſwer every purpoſe, and en e BEIT: 


0. The forms might likewiſe be tranſlated literally-into-Engli Oliver-Crom# 


well, when protector, uſedtheſe worde: The . dot conſeice. See Whit. 


Men. P 661. A. D. 1657. Es | 
[x] Verſtegan mentions this proverb, but fas, that ſome of the Engliſh al 


| hered ſtrongly to the uſt of their native language; and that he had himfelf ſeen 
mu monuments: of the g e pere F e e which "i in * 


p. 182. 


Fuller's Worth. p. 222. | 
8 od benin of Sw mers 
e 


 8TATUTUM PE 8$CACCARIO. „ 
The lawyers of the time therefore not only made uſe of it in 


4 their pleading, but eee Feng Chaucer [B] makes 
I his map. of law. ſay, 1 M 

hy = Hole (quoth he) 4 1 jeo . 1 | 

ay We never hear, in the very antient chronicles, of that na- 
n- tional animoſity ſubſiſting between the . and the 

YN French [e], which, hath. ſince been. occaſioned 1 
he | | and obſtinate wars during the . * of Edward the t ety » 
ff... the Sint * Ana 1 

15 m y Louis the Fourteenth . * 1 

om gee 9 Tt Was reſeryed for the reign of Louis the Lo - 

a i tenth, in a royal edit, to ſtyle the dee 100 pond . 5 


b, ie Al. 
Pq Ts cannot conclude theſe ablerrations without taking , x 

J that the preſent ſtatute of Henry the Third, in 1 — FA, op mm 
x ſerted between others in Latin; and; that, during the ſams 
- » | felon of parliament, chere is an inftance, in the. 
Weſtminſter the ſecond (which is,, an ſprakings, 4.0 
Pitularium [e]) of French chapters being inſerted. in aks ame 
law, preceded and followed by. chapters in Latin. 1 5 

'F rom, 2 very . diligent and attentive peruſal. of the Statute 3 
of i book, the beft general rule which can be given with regard to. 
ed, an act of parliament's being in Latin or French, is, thats 
Ab when. the. intereſts. of the clergy are particularly concerngd; 
0 the ſtatute is in Latin. I do gt hgwerer, as 1 "mn 8 
e ee bd „ 4 

/ 13113 3 5 
n rr 22 FT I Tn — — Wy" ö * 


15 ts to his Tale, 8 | 
The foreigners, againſt whom. the ins at + this bmg g ran the = 
were the Italian clergy, who procured the moſt lucrative benefices from the i 
of eee to the pri judioe of the — EROS. - This N 4 nrpangnd 

rou riots in the reign | Carte, vol, ii. p. 
175 e do not Und cb front po Erle Cromwell and the French was an 
Bk co meaſure even ſo late as the 0 nh e, Nor in the century before was © 
the Engliſh nation at all alarmed with „„ 
beth and the Duke of Anjou. 2 | 
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4s my of 3 Hen, ill. A D. 1267 EL ES 


* * 


r m "ms is the laſt ſtatute in the long reign of . 


1 the Third, and it contains many wiſe regulations 
with Ph ood to civil property, which had been in a very pre- 


'  carious ſtate during the preceding troubles. Of this, if 
. = other proof was wanted than the general hiſtories of the 


times, it would be ſufficient to read the Edictum de Kenil- 
worth, which was made the preceding year, and which is 


85 printed i in moſt editions of the ſtatutes. The firſt chapter 


relates to diſtreſſes, which, it hath already been obſerved, 


were moſt oppreſſvely uſed. If complaint was made of 
cmi oppreſſion, the barons inſiſted upon determining. the 
complaint againſt their own officers in their on courts, 

and would not permit the king's courts to hold conufance. 


It hath already been remarked on the twelfth chapter of 
the ſtatute of Merton, which was made two and thirty 


years before the preſent law, that the king refuſed his 
afſent to an attempt of the ſame kind, when the barons 


inſiſted upon deciding all offences committed in their own 
foreſts, and warrens,. by their own juriſdictions. Thoſe 
powers which they could not obtain from the king, they 


— exerciſed (as it appears by this ſtatute). during the enſuing 
troubles; and it was high time to put a ſtop to theſe 


- enormities and violations of juſtice, which was effeQed by 
removing the complaint from the gourt of the Great Baron 
to thoſe of the King, where the. judges were indifferent 
- between the e meg and the ae amo lord. | 


_ 


a 3 i 2 "6 


— 


— — 


7 Martebridge, a eats was held, i is ch HR be the = 
the town at preſent called Marlborough, of which there ſeems to be fome 
a — to doubt, as the terminations are very different. In Saxton's maps, this 
town is ſpelt Marlingeſboro. The city af Lincoln, in the old ſtatutes, is however 

1 Catha n which is R Modern name. 


CAP. 


* 4 P. XI. 
Pre- wy ack; qued n nec in rats au, „ nec in Athen. 
m in hundredis, nec in curiis baronum de cetero captentur- fins 
ab aliquibus pro pulchre placitando,} Sir Edward Coke is very... 


anxious to explain, that this fine was not impoſed upon the c 
pliader for his miſtake, but that it was payed by the party, for 
leave to amend a bad plea [gz]. He does not however citg 


e 1  OY 4e 49 


any record or authority in proof of what he aſſerts, and (pace _ 1 | 


tunti viri) I ſhould imagine that this ſine was-payediby the ; 


pleader, who was certainly the moſt in fault. In other couy- 


tries, advocates have been ſubjected to penalties even for pro- 
lixity [A, and particularly by an ordinance of Charles the Se-. 
Lventh of France; as alſo many 5 
ſucceſſots [J. This power of fining for a bad plea however 


(whether it might be impoſed on the party or the advo--. 


cate) had. been undoubtedly much abuſed, and particularly IE 


in the inferior courts, where the fine was payed to the lord. 


And we find byithe nineteenth chapter of the preſent ſtatuto, 
_ as well as by am article of Magna Charta, that the power of 
| amercing was equally” ap in "the OP e 88 _ 150 
the ſame reaſon. e 
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fel The opinion of Sir Leun Coke it Rag to this fine pro Pultilogui — 2 
what he ſays in his ad Inſt. p. 122. In the Preface however to his Book of ntries, : 
when he had occaſion to be more accurate on this head, he allows that at com- 


mon law this fine was payed by the pleader, and not by the client. His Words 


are theſe : * Radulphus de Bardfield qui natravit pro filio Furoldi in miſericordia 
4 pro gultiloquiò; and cites a record of 5 Hen. III. (adding by way of com- 
ment) quod inter alia acta publica evincit manifeſte juridicum ea tempeſtate, 
non clientem mulctatum fuiſſe; iniquum enim cenſebatur clientem pcenas luere : 


Py delicto Jureconſulti, quod ſane nihil aliud ſuiſſet, quam in miſerum cumu- 
«c 


afſe miſeriam” Ye then adds, Dominus Robertus de Willoughby anno 24 
„ Edw. tertii juriſperitos'ad ſeptum curiæ allocuturus dixit, Jen ay view le ten- 
gue fi vous uſſez plead an erronious plea, que wous alaftes al prifon. 1285 * —— | 


cc 


tute Jn the Firſt of Scotland the advocateis to take the enen 
lud juretur, quod lis ſibi juſta videtur, 
Et ſi quæretùr, verum non inſicis tu gent 48 
1 Nil promittetur, nec falſa probatio detur, e 
Ut lis tardetur, dilatio nulla petetur. | 


. 212 Jin * court of ſeſſions in Scotland, the lords have. to this pan bor : 5 
e 5 5 


* 


Ii fo : Ord. Nane, Paris 1555 35 
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to the ſame purport by bis 
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.  FUSTICIARIL „ © iN 


- i, is itenere ſuo, pro co quod finguli xii annorum non venerint coramt 


1— vel aliis ad Coronam ſpett | 
tamen de villatis illis veniant ſu Meientes, per. eros ee hu- 


+ ol A Feri poſſunt, exceptts mquiſitionibus de morte hominis 
= by is whe omnes xii annorum venire debent, niſi rationabilem 

| nent beben, abſentiæ ſux] It was an antient regulation of 
police: that every inhabitant of a county, who was above the 


Age of twelve years, ſhould attend the ſheriff's turn in order 
io hear the capitulacorone read over, and given in charge. 
This before the eſtabliſnment of juſtices in Eyre, was the only 


nf opportunity of their being inſtructed with regard to the crown 


: laws and it was probably ſuppoſed that ſuch a charge would 


1 not only be underſtood by a child above that age, but make | 
T1»  :very:laſting imp refion. As it was very inconvenient how- 


SS, 85 ever and ts for all the inhabitants of a county to at- 


dend, the ſtatute af Magna Charta very properly confines 
1 ute courns. 141 (as they are called) of the ſheriff to be 
= held only twice in a year; but as whole townlbips were 


7 


+ "Frequently amerced for neglecting to attend, this ſtatute dif- 


penſes with ſuch attendance, provided there is a jury, con- 
Aiſling. of a ſufficient number to puniſh offenders. It excepts 


Andie the caſe of murder, which crime the legiſlature thought 
DIES dit ineumbent upon every one to attend either to profecute, or | 


"to.conceive 2 juſt horror of. There was at this time another 
great abuſe in proſecutions for murder, which is regulated by 
the next eee . W W on Ain dne an cetero nan "on 5 
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III Magn. Chart. c. 213. eee gives the bets account * the ieee 

* "tf this word courne or turn. © ſudicia antiquitus Hwarp dicta fuerunt, que vox 
| . hodie circuitum, revolutionem, ſeu viciffitudinem, ſignificat, five quod judicia ad 

_ « revolutiones ſolares vel lunares haberentur, five quod in unum conveniens multi- 
tudo judici circumfuſa conglomeraretur, five denique quod per vices, facto cir- 
= . enitu finguli territorii, patresfamilize ad judicia convenire tenerentur, prout in 


antiquo et novello jure præceptum euſtat.“ Ch. 2. This agrees with the com- 


mon meaning 8 0 the Saxon word torne and Engliſh turn, and the ſheriff*s court ſo 


called was held 
8 „ eee 
Lol. — * 18 3: : 


or theſe very fe Kh The biſhop of Dumblain „in Scotland, 


Fa 


_ -wicecomitibus et coronatoribus, ad inguiſſtionem 4. * Incen- 
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3 See Prynne's Records, 
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1 "* Judlcetur, ubi infurtunium taxtummeds adjudicatum oft ; fed 


. Jocum habeat murdrum de inte fictit per feloniam tantum.” 
The word murdrum is in the common tranſlation very impro- 
> tranſlated murder [/], whereas in this place it ſignifies aa 
© fine impoſed upon a townſhip, where: (as Bracton expreſſes it 
rule hominis occiſio interuenerat. T If the townſhip: did not - 


| producer proſecute ſuch a murderer, it was but a proper pu- 4 
niſhment to fine the inhabitants for ſuch neglect, or conecal= _ 


ment. - I have before obſerved, that fines impoſed by the ſhe» 


riffs was antiently one of the great branches of the king's re- 


venue; and we therefore find that the power was. always 
| perverted from the purpoſe of juſtice, to the filling the king's 
| coffers, eſpecially if there was an opportunity of fining a 
whole diftriQ, as ſuch fine was proportionably larger. IT 


2 man therefore was killed per infortunium tantum [m], as 


the ſtatute expreſſes it, the townſhip was equally NEB 5 
kee . e 
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1 ns Th ts os xt hrs e the 

„and not the offence, word 5 fi ſometimes, in 

-—_ Saxon. laws, -what we now underſtand by it. — hers 2 
373 amongſt the laws of Canute, De murdro occu er. . 2 
92 And by the Swediſh law alſo, © qui alium tru abſcondit, morder di- 

citur. Themis Romano-Suecica, Gryphiſwaldiz, p. 210. It were to be 


wiſhed, that the writers on the crown law would call man-ſlaughter (a word that 


conveys no preciſe idea) by the old Saxon word of febtbe e pager wit h fgbe), and 
which therefore ſignifies what is now meant by the word man-ſlaughter, i. E. the kil- 
ling a man upon a ſudden provocation, hich occaſions a fight or ſcuffle. By the law - 
of Scotland there is no ſuch thing as man-ſlaughter, nor by the civil law; and there> _ 
fore a criminal indicted for murder, under the ſtatute of Henry the Eighth, whero 
the judges proceed by the . the il law, muſt either be 9 of tha 
e or acquitted. 


[=] The law of Spain is ſo fir from allowing a lanes: in a - 3 - 
fe defence (of which there ſeems to have 1 ſome doubt amongſt our writers 
.,- thecrown law), that it exhorts every one to make uſe of it, ca meyor mientre 

que vive que iſe defenda, que dexar que lo venge depoys fu morte. Fuer. Jug. 
p. 330. for it ir better that be ſhould defend himſelf erben ative, chan to leave it to 
| others to avenge bim wwhen be is killed. Self-defence is indeed forbid by the law of 
apan ; Kempfer (who from his two years reſidence in that country muſt have 
well io formed) ſays, that if the aggreſſor is killed, the perſon killing muſt 
8 ſuffer, haying only permiſſion to kill himſelf, The 2 are 3 
boo N N eee | cuſtorgs... | 
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5 Pea 1 _ init aligns," Arn r Ba e 
ES: hah litt, Great? fulil; er phion Per prbecprum dini. 
Hire Is 1 i Yraditus fern] ver replegiatus extiterit, ita 

Na Bit quibas rudftur furrit” In ballfoihn,” zum "babtant 'coram 

Fi, vin Artnr us kette ill. gulhit traditur — 

| 15 Been, Mer. Ali Wy” "Pais ft "torus fim habeant 'coram 
pin A, Itet torun is pr bpter Privilegitim cleritale reſponder 

3 dee, 07 hn Porderit pfuptir br nat los ſubl. When the 

pute Rfft began between Henry the 755 Und and Tuo. 

. = igf Jecliet,” it atöſe from this privilege claimed by che 

0 clergy Cor rather le rchbithop), which that wife King en- 
© Heayohtetthabdlith.” "The arguments No and con may be ſeen 
= in Fitz5Stevens's Elfe f. Tb of Becket, *who was his 

|. archiltac6n, and preſent ät the affäffiftatioh. It Is not on, 

the curious anecdotes which commend this life of Thomas of 
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7] 


ties But ſnews a very familiar knowledge of the claſſical 
| | © pets... The Latinity-of the writers, during the reign of Henry | 
1 8 dhe en, Was more pure than in many of the following 
bes. It hath indeed been too generally preſumed, that the 


n 


monde of theſe times were ignorant of claſſical learning, from * : 


Caxton ſpeaking: (in one of his Prefaces) of Virgil's Eneis as 
the poetry; but it appears by Fitz- Stevens, that there were 


' which be ſays, that the ſcholars daily rorguent e 


froni which-and many other circumſtances it may be inferred, 
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; 4a. 8 5 et fermonexbrato ENG 
-" ern enthymema, Sat. vi. 
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Becket, but the ſtyle, which is in ſome parts indeed too figu- 


A ſtory then hardy known, an] */ithoiit 'any commendation of . 
ſchools in London during the reign of Henty the Fecond, i | 
Tan expreſſion which ſhews he was well. verſed in 'Tuyenal _ 1 5 


that learning had a at Us, tic made ng: inconl derable . 2 


6-15 8 Ace = © 


T have now. 8 1985 FISTS upon nearly al the 1. 5 5 | 
Yates ide reign of, Hefiry the Third T?]; Auch as they are 
the moſt . 2 50 . any hiſtory can. be 2 
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be conſidered in ſo contemptible a, light, as he hath generally 


been cepreſented [)]. The truth is, that, in the eanligr parts N 
of the hiſtory of any;country, we are apt to read it as, 4 fo. 


mance, in which he who fights the greateſt number of. battles 


in e is ww hero of the tale and Wonen of the Fendi: 1 


ſevas curre per Alpes, po. 
t pueris PRs” CE 


7 


The reign of Henry was not ſet off with Pie 9 1 of com- 
gqueſt, but as a legiſlator he certainly had uncommon merit; 
and if it is alledged, that the confirmation of the two Great 
Charters was extorted from him, the laws againſt the oppreſ-= 
ſion of Revenue-officers [J, and the wiſe and beneficial re- 
gulations of the ſtatutes of Merton and Marlebridge i in oppo- 
ſition to the tyranny of the barons, muſt be allowed to him on 
the other ſide of the account. We ſhall find in the courſe of 
theſe obſervations, that ſome of the reigns of thoſe kings, ſo -- 


much celebrated for their conqueſts Lr, produced laws of in- 


— oppreſſion: the time will come; when a king revered : 


— _ FP 4 8 


9 ＋ LA 


7 10 is not 1 this 88 to infirnats that he was a a perſe& character, or a 
great king, but only that his diſpoſition ſeems to have been good. He had the 


: r Ae to come to his crown between the age of nine and ten, and there are 
| few inſtances of a king who comes ſo early to his throne anſwering the expectations 


of his people. In our own hiſtory, Richard the Second and Henry the Sixth are 


ftriking inſtances of this obſervation, for which there ſeems to be an obvious cauſe, - 
as a minor king hath generally a worſe education than he who is only deſtined to a 
throne. Flattery hath often been ſaid to be the bane of crowned heads; and an 
infant king, exerciſing moſt acts of authority in his own perſon, is eaſily-taught = 
; Fe more highly of himſelf than a mortal ſhould do. A moſt extraordinary * 


ance of this proftitution of adulation to a minor king .is mentioned by Fabian, 


ini he Aube e old, ſat in his mother's lap in the parliament chamber, and 
i the ſpeaker made a famouſe prepoſition, in which he ſaid much of the providence 


4 of God, who had endowed the realm with the preſence of ſo toward a prince 
e an ſoveragn governor,” p. 410.. As men advance in years, ſome new wants 
- muſt ariſe, new powers graſped at, and new deſires gratified, otherwiſe there is an 


STATUTUM DE MARLEBRIDGE 53 
' founded, 1 cannot but, ſay, that be. by no means deſerves te 


which I ſhall give in his own words. Henry the Sixth, when 


A. 


infipidity eve in the poſſeſſion of a throne. When a minor king therefore arrives 


at more mature years, the common pre-eminences of his ſtation begin to pall, 
', which he hath already ſo long exerciſed and enjoyed. Might it not poſſibly be 
owing to the minority of Louis the Fourteenth, that, tired of being conſidered | 
.as king of France only, he at laſt involved his own r and e in fuck 


diſtreſſes, by affecting the general empire of it? 
7 Statutum de Gltrietlone Scaccarii. 


I will juſt mention, by way of inſtance, the Natuts of quo warrants of ; 


Edward the Firſt; and which Hollinſhed likewiſe informs us to have been inforced 


in Ireland by Edward the Third. See obſervations afterwards on. this ſtatute z 100 : 


likewiſe the 2 Hen. V. 2 Yi. againſt Hereticks. | 
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his fi | having no- 
pel the invaſion of an enemy, nor cruſh a home-bred rebelli- 
on, will ſhew that a ſteady attention to the true welfare of his 

| form the _ amiable and reſpectable character 


in hifſtory,' without ome the general of 
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8 UX 1 ler eftabliſhments le roy Edward fitz be roy . fein : 
a Wiftm. a ſen primer parliament general apres fon corone- . 
t, lendemaine de la cluſe de Paſche, lan de ſon raigne 3. per 
1 3 et per laſſentments des Archieveſques,” Eveſques,. Ab- , 
bes, Priors, Counties, Barons, et tout la Comminaltie de la terre 8 
illungues ſummones :] This parliament was not held by Edward | 
the Firſt till the third year of his-reign, on account of his. 
being in the Holy land [5] at the death of his father. The . L 
preamble to this ſtatute makes the firſt uſe of the word Parlia-- og 
= ment, which is ſaid to be a general one; per ſon counſel, et perr 
© " laſſentments des Archieveſques, Eveſques, Abbes, Priors, Gounties, $: 
Barons, et tout la Comminaltie de la terre illongues ſummones. 
The laſt words tout la Commonaltie de la terre, ſeem to explain | 
what a general parliament was, in contradiſtinction to a more 7 
confined one, where perhaps only lords and prelates attended 
1 The word Parlement, or Parliament, was by no means 
reſtrained at this time to the ſignification of a conyention of . - 
the king, lords, and commons, as it is uſed at preſent, but 
figniſied nothing more than a conference. In this ſenſe Froiſ- 
_ fart frequently uſes the word, as p. 136. lex. Chevaliers Fran- 
cois et Angleis qui au parlement etoyent venus, So Thomas | 
Wykes, in his Chronicle, ſays, Rex Edwardus habiturus . 
liamentum cum , Lewelino principe. Thus alſa Gomer 05 3 
. of A tranſadtion j in a, Oo. * | 
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1269 to 12 „ 

1 in the Chronicle of Thomas W it is £654, — Unod anng Jakes Rex - of 
dwardus venit Briſtoll, et habito . uſdam regni ſui W | 

4 non uni uer * ſed tanguam particulari, et 7 parliamento· Cubs.” wal LD, 
p. 11a, Sous les deux premieres on affembla bewegt ia ses, e 

6 Bt a rw be e ot 1 ge F. „ en 1 

* munes,” Monteſd. I. iii. f. 176. mo. i ? 

1695 Conſeſſione e Wale 3. 
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4 > @BSERV. A „„ 
Se 4 The Lordes of common aſſent, e 


—— — 


ee, The time ſet of parlement. 


Lord 1 Coll "etymology of the word Purlismen 15 en gel- 5 


ing one's mind, hath been long exploded ; if one might pre- 
ume to ſubllitute another in its room, after ſo many gueſſes 
by others, I ſhould- ſuppoſe that it was à compound of the 
two Celtic words, par 
ders park. by the 


N 


call 2. Great Talk. 


Wy e this «conjecture pon, the e of the. 


2 


0 5 9 10 Weſtmintker the firſt, to Fon Mg it 1 
nother collection of laws made by Edward the F. irſt, in. 
à parliament. likewiſe held at Weſtminſter i in the thirteenth 


21 


ad, that this was A general parliament [*], and the at- 


Fe was the greater, as the ſame opportunity was taken ; 


170 Ar. allegiance to their new king, who was in the Holy 
” 


at bis acceſſion to the throne, The chronicles werber 55 

ll this famoſum et " ſolemne parliamentum. 3 
5 The fit chapter (according to Sir G. Mackenzie 8 a” | 
vation. before alluded to. in the Comment on Magna Charta, 


8 ) begins with a declaration of the rights of the clergy. 


Tbe "__ 1n 8 countries have Oy pars it 885 5 


N 


—_ a "a _ 1 e's a 
— 1 ** — 


. [*]. Tho KD) whe have an inclination to ſe all the learning which hath been 


ure, "may $0 155 
4 point © of Face er the voy Ta on of an antiquary. 1 will only, fay, that no 
Me. can read the old hiſtorians and thropitles,” 'who obſerve th e leaft alluſſon 
r trace of it, 11 he does not ſit down t 1 the peruſal with an intention of proving, 
that they formed a component part. Ir is an indiſputable proof, that feudal te- 


is as ſtrong by oj Lt that there i * 9 * of 888 intervention of 
policy 


arly,.and ment or mend LJ. Bullet ren» 
Trench. infinitive parler; and we uſe the 
Word in Engliſh. as a ſubſtantive, viz, parley ; ; ment or nend is 
rendered quantite, abondance ; ; the word Parliament, therefore, 21 
bein reſblved into its conſtituent ſyllables, may not impro- 5 
periy be faid to ſignify what 17 5 Todiaps of, North-America | 


ear of his reigns, and which. 1s "therefore called Weſtminſter 7 
«tl le : ſecond. S 2 haye already. obſerved from the words 'of the 


words are wi be found in Bule's Colic Difiooary — 5 ; 


; bb to ms be ee” -havin g heen' ancienrly a of the legifla- | 
> 53 to be at a pre ck more than 5 


nures were not known to the Saxons, by khelr having no Ach for fuch tenures Ea 


TOE 7; 5 0 1 PR 4 M Ba, 9 5 C5 # | 
policy to progure the ſupport. of this bach of my. 115 5 
=» 90 Fg: A pon A: e Es vs un- 1 


1 ay PH jar — 5 The 1 5 were not eee 8 
however with engroſſing. Ps to the _diſheri ap of heit. 
and negr relations; but by.this ſtatute. inkifted. to. hold La Os 
hs, withqut. any burtben or i e ee Whatſoe yer. 
At this time there was little or no 5 xy goat e 


% 


lers, eſpecially if. they trayelled witt 15 Juite [ Ly] Here and 
there a. caſtle. was indeed to be found; a but the e. gteat baron | 
Who was the owner rather conſidered, the ſtrength of the for - 
1 than any... conveniences of reception, The religir, N 
. - ous houſes, on the other hand, being protected, dy the ſacred, | 
7 of thoſe who. lived, in them, had no occaſion ; % 
cExpend any thing with a view to their defence, and had na, 
ding 10 conſult but what might contribute to e „„ 
It was not ſufficient to provide bodgings merely „„ 
on body ; their benefaQors, at the ſame time that they di. 
inherited their heirs, commonly gave them what was called 
a corrudy [x], and which was the general annuity and provi-. 
ſion to prevent their poor relations from farying. _ The mo- 
5 naſteries were therefore to ſubſiſt theſe annuitants | during their 55 
lives, who, as. they died off, left 4 vacant bed (if not an ap- 
| partment) for the reception” of the trayeller. Beſides this, 
proxiſi ons could not every w where be procured fa]; . 
1 naftery had 1 5 's ſuch a provident. « care for themſelves, - „„ 
| 1 che Lede of a few. mouths | was ſcarcely felt; - The 5 
clergy however, now in ban poſſeſſion of their large eſtates, r 
=, began to reping- at this 'ccafional and trifling i inconvenience, 5 
3 * LA 1 te tcoubleg Fo 2 reed 3 mY, EE, 


TY 


» — So - —_ 4; * 

5 55 . 
9 p : q . 

m 4 3 1 


Vx Aa ra cry ch. i. 1577 FT . E fr : 
There were few or no 3 —.— the 8 and therefors it i is 

another regulation of this that Mall et be obliged to. © 

fell . 8 They were at this time the only inns, and were therefore 
treated as ſuch; and yet, by this 0 the law the endeayaued to Aa ; 
| obj cheirvaly uſe to ſociety, . BY UPS 4 * "PP 5 

8 „ 1 $842 20 DES 1 V 

Na, W * 5 " might | 


— 
7 


a net $4 = 4 
« * 


. 
- \ 
5 * 


| 
i | 
| 2 
'S 
{1 
i fl 
{ 
11 


| ons Av Tons . 
E been over. loaded with gueſts on their inch from! - 


one part of the country to another. They therefore, by r he 


Fit chapter of this law (and which is a very long one), 
procure a declaration, that no one is to lodge in their mona- 
ery without their conſent, alledging, © gulli Leut a abates 
* ot impovers que ils ne Potent eur meſmes ' ſu uftergner.”” It is 
| believed, however, if it had been neceſſary to prove this alle-" 
ae! chat the ; proof muſt have been offered to a committes 
in parliament very favourable to their intereſts. ? 
Similar cauſes will always produce fimilar effects, 22 
ere we find that Philippe le Bel made An ordinance, 


u lit juges rent en egliſes ou abbayes, pour diſuer on giſer, 


ant grande cauſe b "occaſion [B.“ And by a canon of Pope | 5 


Boniface, in 1295, even the clergy were limited in the num 
ber of their attendance; for an archbiſhop is not permitted 


| to'travel with a fults of above fifty officers, a biſhop of thirty, - 5 


and an archdeacon of ſeven: and th are likewiſe injoined not 


| Weil with hounds or hawks, The next year a writ iſſued 


to che Abbot” of . grounded held this od of Wett. = 
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A IT FREE gue: 1 Te et quens * 
ſow appertment de male fame, et ne ey. een mettre en en- 
quefte des felonies que [on mette fur eur  devani  Juſtives ale ſuit 
de roy, ſoyert miſey en lu priſon fort et dure, came. ceux quenx re- 
_ faſet re al comen ley de la terre. Lord Chief Juſtice Hale 
| [4] fays, that the puniſhment of preſſing to death did not ariſe 
from this ſtatute, but was ancientiy 2 puniſhment by the 


com mon law. The words of the ſtatute are, that notorious P 


felons qui ne ſoy voilent mettre en engugſtes det ; Felonies, © 
bo = ours en la priſone fort et dure.” As this law there- 
fore is ſo highly penal, I cannot think that judges, who 
| have tied the thumbs: together of criminals, in order to oblige. 
| them. to 24 805 can 95 oo under theſe: words of * 
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Re WES r. R 1 MER. CL LOSE ag 
3, Wie though. their intentions have been merciful 4; ; . 
pecially as whatever might have been the common law, this 

ſtiatute hath ſuperceded it. Priſone forte et 3 can mean 
| nothing further than, if the criminal will not ſubmit to = 
trial, he ſhall be remanded to a moſt cloſe and ſevere confine- 
ment ; ; how is it poſſible then to include preſſing to death, 
with all its apparatus of torture, under theſe words; 3 
1y, as the felon, when convicted, had his benefit of clergy? th 


| *-There is 2 record in Rymer LF. J, which proves beyond dic. 


pute, that what is contended for is the true meaning of theſe 


words of the ſtatute, and that it was nothing more than a 


confinement without any nouriſhment, which was juſtified 
under the word priſone dure. Rex omnibus &c. cum Ceci- 
lla, quæ fuit uxot Johannis de Rygeway, nuper indictata de 
* morte viri ſui &c. pro oo quod ſe tenuit mutam et ad pnam 
60 ſuam exſtitit adjudicata t dieitur, in qua ſine eibo et potu 
« in artbta Priſena per quadraginta dies vjtam” ſuſtinuit vis 
46 miraculi, et contra naturæ ordinem; nos ea de cauſa 
e 'pietate moti perdonayimus,” '&c, This pardon was grant- . 
ed by Edward the firſt, in the thirty firſt year of his reign, + 
and is therefore a contembergnea expoſitia of his own law. Not- 


withſtanding Lord Chief Juſtice Hale aſſerts, that this pus 5 ; EN 


niſhment was by the common Jaw, Bracton takes no notice 
of it, who is ſuppoſed to have written in the preceding reign, | 
Britton, on the other hand, (who. is generally agreed to 
have written after this ſtatute, [ 210 mentions the 1 
ment, f bes felons ne. ſe violent. acquitter, / foient mis 4 lewr- 
| penance Juſqu, a: tantquils ne pledent,” The ſtatute ſays, that 
only notoriqus felons are to be thus confined ; and therefore. 
in an appeal, where the ſuppoſed guilt was not ſo ftrongly 
proved as when there is an indidment found by a grand 
Jurys the reed not ſubjeBted Wen ae . 


* 


e] It appears the Seffions P gerte wean 4 at the Old Bally in 
MOD: — rt . In the of 
James the Cater ood mat when ti fr murder, and wat 1 70 


WT) Vol. 5 part xi. p. 1. 7. Wy vo; 
J Sir Edward Coke i pes ther been was Peas the Akers 8 


_ is king's reign, which is two years after this ſtatute. The learned . 
| Biſhop Nichollon ppl the eter 9 hee nnen bur Sec 5 
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. OBSERVATIONS. on. 


he ge queſtion, with regard, to. the beine forte” 3 „ 


164 word labſlikuted inſtead f priſone forte et dure (is in the 


car Book of 8 Hen. IV 4. A criminal, on an appeal for 
. pleaded not guilty ; and upon being aſked, according 
to the common form, how he. would! 'be tried [4 would 


wake no further anſwer: upon this, the court doubted 0 
whether he Thould be hanged, or ordered to. ſuffer the, peine” 

fv the Judges | were met in the Ex. 

5 . Chamber u 95 on this doubt, it does not appear that 

1 was finally decided; norwithſtanding the clauſe in this. ſta- 


fe et dure. Thou gh 


* 


IP tute was under cheir conſideration, as the report of the 
1 concludes by. citing it. The nent caſe in the Year . 
3 Books, which relates to the peine forte et dure, is in the 14 | 


| How: IV E where the form of the judgment i is firſt given. 


1 this puniſhment, fays, that the criminal may live . years 
1 Fg having ſuffered the puniſhment. 4; 
on, ly adhered to, AF chat which, hath been aboye cited differs, in ; 

particulars, from the form! in Raſtal's Entries, and con- 
. GEN ing of ſuch very: minute directions, could not probably 

: have 5 once 7 9 FE. . io likewiſe, in — To 


; ; 3 er 27 ju ; or 1 the queſtion aſked, 8 «ny "Ive r 
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+ The 55 of” che king 1 Bench i is ordered. to Lge the crim-, 
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ae er. et pole gur puiſſent- Porter, et Plus 
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t _ "ſe pulſe Luer, et quils. naver aſcun manger, 8 
5-41 ne boire,. . non 1. Plus pier pain quil, Pillen trouver "3 a ge 4 
7 ea kan. plus Pres "ab pale 6 ercepte eau courant 84 et que. 1 J Jour 7 


mils ant pain quil. mayent. &e Lau, et e contra, & uils giſent 


Hen. 1* LI. that one of the > judges, in a queſtion. relative to 


Nan 


The form of t 18 s judgment ſeems to e been never fric- 
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ew Ir originally muſt have been, By God or my. conntrys, i. E, 

1 Gre” 
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5 . ior tantquils furent morts. Notwithſtanding this coneluſi- | : 
dcn of tantgu "als urent norte, we find i in the Vear B ook 4 8 


. WE 87M. bra 
ton o advice to Grand Furors, another Sam ec ule ee 
_ which Uſers in this, that the criminal is to dbink but three 


3 times in a day, Which muſt be 2 great addition to the torment, | 


s the agony probably muſt bring on a viclent thirſt and fever, 
which happens alſo to thoſe who are broken on the bel. 
Hollinſhed likewiſe tales notice of another circar ; 


the puniſhment as 'ufed in his time, v.. that che-back ef 


the criminal Was placed upon a'ſharp ſtone ſn]: other pre- 
cedents mention the tying of the arms and legs of the criminal 


With eerds faſtned at different parts of the priſun, and extond- * 


ing the limbs by 'theſe-cords as reg 'coukl be ſtretch- 


ed. J 74 8 1 2 . tx IN * f 2471 FO ont 4-3 ws 


From hs it appears; ne is ns fortles: den of this: . 


terrible julgment, Which is contrary to-a/furidanieritaliprinci- + 


Pl lie of the eriminal lat of England in capital offentes ran o 
one form (at leaſt that I have happened to meet with) takas 
notice of che preparatory torture of tying the thumb witn 
twhipedrds; Which, though mereifully intended -to prevent te 

| more ſeyere puniſhment by obliging rhe eriminab to plead, can- 9 5 


not (it ſhould ſeem) be juſtified, As it is very unuſual fur 
6 einde to ſtand mute on kłheir trials in more modern days, 
undi it vas not unfrequent if we go ſome centuries back in the 


EBnuglim Hiſtory,” it may not be improper to obſerve, that the 
. Gceaſlon'sf it was to prevent forſeitures, and involving per- 
| aps innqcent children in the conſequences of the parents 
Built. "Theſe forfeitiires only accrued upon judgment of %%, 
und limb, and, to che diſgrace of the crown, were too fre- 
quently inſiſted upon and levied with the utmoſt 'rigour. It 
however ſtill contimies to be part of the law of this oountry; N : 
xentioned an inftance in the reign of _ 


and T'haye already.” n 
Queen Anne, of putting this ſentence in execution, and pre- 


; 'haps more iind "I have, apfel even fince- that - 
2 time. A F + * 7 3 | 
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Piel ſtatute, which have occaſioned theſe obſervations, VIZ." 


5 e priſone forte” et dure, have been miſconſtrued, b ſubſtitutidg 8 
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er this 8 the puniſhment was merely impriſonment, 8 


Au an injunction to the officers, in whoſe cuſtody the erimĩ-· 
mal was, not td provide him with any nouriſhment.: I ſhould 
imagine, that the alteration in this puniſhment, by the diffe- 

tent tortures aſterwards uſed, aroſe from juſtices in Eyte, and 
© Juſtices of Gaokdelivery not ſtaying above. two or three days 


in 2 county town, and who therefore could not wait for this 
 Aedious'method of forcing the criminal to plead; as the record 


> Y - from Rymer- ſhews, that, in the inſtance already obſerved 
upon, the criminal had been forty. days in this cloſe confine 
ment. It ſeems likewiſe clear, that, whatever this. puniſh- 5 
ment might have been by the common law, this ſtatute hath 
ſupetceded it; and it is a preſumption (againſt evem ſo great 


authorities as Lord Chief Juſtice Coke, and Lord Chief : 


4 Jules: Hale) that there was no ſuch puniſhment. by. the. com- 


bn law; as it is admitted that a traytor cannot receive this 
rt MY becauſe the words of the ſtatute confine it to 
tlie caſe. of felons; the argument is alſo very ſtrong, that, if 


ſfelons were ſubjected to this ee en would fill leſs 
have eſcaped ite | 0 


After all, the having 1 8 x e . W ; 


c RN fands mute and will not plead, ſeems to be yery 
Aunneceſſary. The common reaſon, given, that the criminal 


muſt acknowledge. the juriſdiction of the court, ſeems not to 


have much weight. If the court knows they have the power 
to try him, what ſignifies this forced acknowledgment. of 
ttzheir juriſdiction Tel? It would be much more reaſonable 
to adopt the practice of the Scotch law, If the criminal | 
es ſtands mute and will not plead, the tryal proceeds as uſual, _ 
+ and it is left to the criminal to e his own een as. 


ee he ſhall think proper (p].” | 
As I have had occaſion to mention the different tortures to 


ck the criminal hath been ſubjeQed by the varying of the 
puniſhment of the peyne forte et dure, I ſhall here endeavour 


to prove what I have aſſerted at the end of the Comment on 
Magna Charta, that torture was formerly not unknown in this 


ne Torture Was uſed vhs the ancient Germans, from 


8 {CS 


. E. - 
Le] W Bacon, in "bis — mentions a Welhman having ſuppoſed : 


the jud 9 TVC 
his „ at the bar. ; * 


e ä 


Whom 


> WESTM. PRIMER 5 5 
N whom, eee to have derived our laws {9} ü and e 
- therefore its being uſed in moſt of the countries of Europe 
does not ariſe perhaps entirely from their having adopted the 
| civil law. The Inſfitutes of Juſtinian were diſcovered! rt 
Amalfi, in the year 1127 3. and, though leſs of the Raman 
law bath been introduced into that of England than any o- 
ther country of Europe [y], yet 2 it have, un- 
doubtedly, been incorporated. The beginning of the A 5 
face to Glanville is moſt clearly: an imitation of the introdu - 
tion of Juſtinian, and not only the Norman kings III, but „ 
the Italian clergy, who poſſeſſed the beſt benefices in we e 
3 kingdom, muſt be. ſuppoſed to have never. loſt an opportu | 
ol interweaving from time to time, parts of the Roman into 
= our municipal law. The denying'a felon to make his defence 
5 by an advocate, and the not permitting his witneſſes to be 
Erxamined upon oath [I, till the ine fxtuts (which. hath' a- 15 
ways been conſidered as ſo great a hardſhip) ſeems to haye 
been borrowed: from the Roman law LI. which- is indged 
Ain more a ee b eriminal, n. 
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* 'Wackter's Gloff Dae, . 
> Duck aſſerts, A e TE 
: Domitian, and ſome of his ſucceſſors, In juſtice to the authority of this Writer EY 
eee hens eee ee ee e N 
N coryphæus: we are too apt in this country to to r ee Pf 
the Roman law is ſo little attended to, or practiſed in England. 
I. The great Papi is ſuppoſed to have preſided on the bench at York. * © 
. -muſt be recollected like wiſe, that Richard the Firſt, and Edward the Firſt, were : 
ſome years abroad in their expeditions to the Holy land. We know that Richard x 
cither made or adopted the laws of Oleron during his expedition; nor is it im- Kee? EE 
that Edward might have likewiſe defired to introduce any regulations he, _ 
x ſcenattended with advantages when carried into execution. Bratton, Wb CEE 
2 in the time of Henry the Third, de legibus er conſuetudinibus Anglie, inthe 
| rr e yothers 
— in different parts of his work) from the Inſtitutes of Juſtinian: Hæe 
« cadem ſpecies acceſſionis per humane curæ ſolicitudinem poteſt aſſignati in li | „„ 
4. teris. Literz enim licet ſint aurem, perinde chartis membraniſve cedunt, cut 5 
«ea ſolo cedere dicuntur, qua ædificantur vel inſeruntur. , Sed in picturia on- : - 
44 trarium erit, ridiculoſum enim eſſet precioſam picturam per acceſſionem cedere 0 HR. 
A viliflima tabule,” - ere are the words and doctrine of Juſtinian in bis Infti- -—  - 
tutes; but it need hardly — that painting was not at this time arrived to ſuch 
| perfection i in mw vr gg as to make it neceſſary to lay down diſtinctious with regard : 
do it in the chapter of a La- book. Bracton, beſides this, eternally uſes the names ; 
h c 7 jus and Sempronivs, inſtead of the A. and B: of an Engliſh lawyer. „ 
5 | (e] The Attorney General's power of filing informations ex officio ſeems to be 
. 3 Horrawed from the ciyil law, where there is always. x fn enn 
| proſecutor. 
: ©; Duck, in his treatife De Auth. Jur. Civ. ſays, that he had converſatian 
P wal 125 W 888 — ae | 
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A net in Eng and: As thete is a very cutious paper in the 


. - _Arbyolume ofthe Jonnials of the Houfe of Commons; whith - 
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«In Scotland, 7 : 3 before the Seiles 5 are admitted for 
but that ani in favour of the perſuer; for the defender would prove 


"—Þ « paint the libel, if he had the benefit of witneſſes, which is altogether unlawful. 


« And therefore in many civil actions, the defendant will press by all means, 


e ether By another croſs Abel, or by one trick or ane to cliangs the _—_ 


ol his gauſe from a defender to a perſuer. 

Womb in criminal cauſes, by the civil law, there ib ns jury called upen ue and 
1 den and therefore th6Judges admit witneſſes in-favour of the perſuer, but 
ec none in favour of- ere berauſe in all oauſes (either call Aar, or , 


7 n man ent be idmiltea ovethe'contrary! of his on accuſation, for it is 


ES retevantly altedges'rhe Tame to prove it. As if H. accuſed B. for 
„ Breaking his ſtable, and dealing his horſe fuch-an hour of. the night — of 
fur may be well admitted to prove what he hath- allgdged; but the defendant 
4 enniftever be admitted to prove that he was alibi at that tit © for that (vould be 
< goptrary. ta the libel, and therefore:moſt unſormal. In Scotland we are not go 
1 by the civil-law; ut ordancs. (ordinaries p robably), and juries ars to paſs 
2 life and death much the ſame as here; Which jury, as it comes from the 
neighbourhood where che fact was commined, js preſumed to know much of 
2 their oNτ knowledge, and therefore they are not bound to examine any wit- 
xc ifleffes; except they chooſe ro do ĩt on the part. of e but this — not 
<< nud to be done i in fawper of be defendant *, It is of truth, the judge — 
either privately befbre hand examine ex officio | ſuch witneſſes as the party p 
2 ill offer to him; and then when the Jury is pubfickly called, he will — 
boese depoſitzomns 20 be read, and likewiſe etamime any witneſſes Which the per. 
ve iner Mall then defire, but newer: in faviur of the defender. This paper was de. 
livergtd-ro the Speaker, witli regard'to-2 trial of one Batrett in Scotland; and the 
further proceedings of the houfe thereupon, may be ſeen in the e vol. i. p. 
A — wo The hing ſent a meſſage to the houſe, — Ka it to 6-1 acious 
e 9 b en pron . 5 
23 
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2 5 . «A gn Jy in Bd nam eine, on the partof the poor, 


% : „ 


yives this us a reaſon why perjury is'a eapital offence in'Franee, 


ae Muniéipal iam, wre men — 4 —_ 


Pu p 


5 Faller 21 informs us, thus one Hawkins was a in the 


reign of Henry the Sixth, in order to extort evidence from 


him; and Lord Coke [a], in the caſe of Lady Shrewſbury, 1 
_ ſays," that the nobility England are not ſubjets lo tiriufe in 
crimine læſæ majeſtatis; which ſeems to admit, that in other 
_ -erimes they were ſubzected to it [ö]. King James, in. his 
Works, mentiens, that the rack was ſhewn to Guy Fawkes 
during his examination; and yet this attempt of procuring 
evidence is not taken notice of by any hiftorian or lawyer f 
the times, though: every circumſtance relative to the powder- 
plot muſt have been moſt publickly known, and. univerſal 


matter of converſation and diſquiſition. Upon the murder of 
the duke of Buckingham by Felton, the queſtion was put to 


the judges, whether he could be tortured in order to. extort a 
confeſſion [c]? They anſwered indeed to their honour in the 
negative; but the queſtion's being aſked ſhews, that, in the 
apprehenſion of ſome of the king's councellors, they might 
have uſed torture. It is not pretended by this, that the in- 
| Rtances- were frequent [4] ; and, fortunately for this country, 

this moſt horrid practice was diſcontinued, ſo that there can- 
not be the leaſt legal pretence ever to revive it. Torture in- 
dieed by no means prevails ſo univerſally in the other countries 
= Europe as is generally apprehended : there are expreſs laws 
— againſt it both in Navarre and Biſcay, though in Biſcay it 
hath of late been permitted in treaſon and hereſy [el. It is 
uſed in China, and in moſt parts of Aſia FF] the 2 we. 

union bath mas 852 uſe af it in Scotlane. 
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| 100 rake and he highly extols the Games 5 ' Queen Elizabeth, who had 
meitings 1 torture againſt the uccomplices nor witneſſes, State ns vol . 
Ruſhw. Coll. 
It may likewiſe perhaps ſurprize the reader to find, by the 4 iz, chr. iv, 
iſhed at length by Raſtall, that the gallies af ehis realm ſeem tt Have been not 
an unuſual puniſhment ; arid Lord Coke mentions it in his 3d Inſt. Kvidhoot lows | 
notics of its being uncommon... What ſort of ſhips or veſſels theſe gallies were, 
do not pretend to determine; tlie gallies of the Mediterranean, to ee the 


mw” criminals are condemned, .are not proper anne e 
9 de Viſcaya, p. 20 and 66, EP TI Por by 
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4 diſeerd, an de flandre puiſſe ſurdre. entre ls, roy, «> 


53 21 Jon poadhe, 0m ler-banets Fagan de for rojaume, „ qui le fra, 


it grit, ot due en tanitguil: a trove an courte, celui. dont bs 73 


1 85  perple fen rave} Scandal and defamation: [f] muſt at this N 
8 . time: have bern chiefly propagated by. converſation, as fer 


could read, and ſtill fewer could write. The ingenious and 
Rev. Mr. Percy [5] hath given us a ſatyre or libel upon, 


_ Richard. king of de Romans, and brocher to Henry. the 


Third; which was written by one of the adherents to. Simon 


e Montfort, earl of Leiceſter. This. Ballad, Mr. Percy 


ſays, affords a curious ſpecimen of the liberty aſſumed by the 
good: people of this land, of abuſing their kings and princes 


at pleaſure. As the Ballad (by a citcumſtance) is fixed. to 


have been written in the year 1265, which was but. ſeven 
years before the paſſing of were, it is not- im- 


probable, | that it might have occaſioned this part of the 


third year of «+ =p OI TS. - 
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1 | DDr It is forbidden, 
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law. Be this as it may, we do not find much in che Year 5 


8 or other old. Reporters with regard. to. this offence, | 
. till che great caſe, entitled, nar dex, de libellis fameſis oY OY 
Wich is the foundation of what hath ſince been confidered as | 


law with reſpe& to libels, and which was determined in the 
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try of the preſs h I bope I may. be. itdülg 
ſtcctyations upon the doctr 
particular. circumſtances which might occaſion. an extraordĩ · 
nary real and warmth: in the court. The libel then-condemn+ 
| ed was a ſatyrical Ballad (at leaſt it is tated to be 2 compoſiti+ 
dn in mette) upon an (archbiſhop. of Canterbury, Whe was 


Canterbury, in mote. modern times, would probably bave 
only; laughed at it, or invited the author to dinger; bm 
_ the then atchbiſhop (under pretence of the inſult upon, the 

 tnemoty of his ptedecoſſor) brought the, confitenitem. num be- 
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5 thay be deemed a libel, is of & intereſting: 2 — the li- 


y of the ſubject (ever ſo cloſely connected vrith the liber- 


e cpfie. and. the 


then, dead, and likewiſe his ſucceſſor.  An.\archbiſhop. of 


re that En | | haz The archbi⸗ 
thop was the firſt judge, from bis rank at leaſt, in this tyrag- 
cal | courts and t e an inſult upon the preſident could 


; bot but. excite their, warmeſt indignation. As the libeller 
is ſlated to have confeſſed. both the writing and publication. of 


the. libel, the only queſtion, before. the court muſt haue been 


Wat ine of puniſhmene they ſhould inflict. The judges hows 
- ever were determined to lay deowyn general rules, in order to 
ſuppreſs this growing evil, moſt of which will — eier 
. extrajudicial, or not to be maintained; one of 
which Lord Coke himſelf contradifted upon a ors occaſion, | 


The firſt rule is, that if the libel is againſt a magiſtrate, it is 


2 greater offence than againſ.a private perſon... I do not mean 
to controvert the reaſon upon which this rule is grounded, oy 


it was moſt clearly extrajudicial, asthe archbiſhop of Canter- 


bo bury could not properly be deemed a magiſtrate. If indeed, his 


ſeat in the Star- chamber is ſuppoſed to have given him a tem- 


Poral office, it muſt be recolleed, that he 85 1 1 _ 
anime of the criminals. ' 


The next rule was not extrajudicial, "EA can never be "oY 


155 ported to the extent in which it is delivered, without a limita- 
tion of time. The rule is, that, if the a libelled is dead 


at the time of its being written, the offender is equally pu- 


© niſhable, as as it may provoke the friends and relations of the 15 
deceaſed to revenge and breaches of the peace: and there is 


"—_—_— Fu 8 in what follows 1 ; That if the dead 
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Tale third rule is, that it does not fignify, whethit the libel 

I . 8 is true or not? This rule in the firſt place is extrajudicial; 3 as 
„„ the criminal confeſſed his offence, it is impoſſible, that before 
=. that terrible court he could haye inſiſted upon having aſſerted 


„ chance for tnercy i in an intire and implicite ſubmiſſion af- 

3 ber a full confeſſion. The propriety indeed of this rule hath 
. 5 been adopted (and with reaſon) by more modern determinati- 
EP - his; but it is remarkable, that Sir Edward Coke himſelf, in 


5 the contrary doctrine | 0 
be next rule is, that a perſoi e __ ofa liba by 
| drawing a ridiculous picture, or by raiſing a gallows oppoſite 


and'it i is much doubted whether there ever was ſuch a profecu- 


de faid not only to be extraj judicial, but abſolutely impoſſible 
to be carried into execution. The reaſon of this, and the 
other abſurdities contained in this caſe, ariſes from every one 
of theſe rules being borrowed from the civil law [I, which 
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tables in the time ot the Decemvirs, a libeller was puniſhed with death? I 
_ NhSuld conceive that the doctrine inſiſted upon in this caſe, had alarmed the fa- 

us Dr. Dopne, who was then Nean of St. Paul's, as from a letter of his written 
At that time 1 hay 3 the following paſſage: There be many caſes where a 
"MP man may do 


8 | 4 ation, there is no Way but the extraordinary method of accuſation, and I 
EO 4 have tieatthar nothing hath ſoupled, and allayed the D. of Lerma ſo much, as 
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0 a houſe: both theſe dia are moſt clearly extrajudicial, 


tion.” The laſt rule is, that if a libel i is found, and it relates to 
à private perſon, it muſt be either burnt, or delivered to 2 
3 and if it relates to a public perſon, it muſt not be 
bunt, but delivered to © magiſtrate. Of this laſt rule it may = 


taking place before the invention of printing, made this laſt 
3 at that time practicable : no one Who was pong 


II See Cod. ix. 36. The caſe is 9 intitled 0 Lok Coke, 8 was, no. 
- 1 at civil lawyer, D. belli s fumęſt, whiclt is the title of the chapter in the Roman 
„ | law; and what ſeverity muſt we not expect from a country in which, by the twelve 


country good, and ſervice, by libelling ; for where a man is 
er too great, or his vices too general; to be brought under a judiciary accu- 


| - „„ ben libels made upon him. Scalad letters in the Star- cbamber have now. 


nothing which was not true: this would have prevented hie 
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concl ude them without expreſſing. my deteſtation of libels, 


which cannot be too much diſcouraged in a well regulated 1 


government, nor is ſuch reſtraint wanting by the Common, 


Law, if. the. prinei iples laid ths in this 3 . deciſion, 
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fans ſerment, que faire ne deuſſent, per que mults des gent. ſont ; 
defenherites, etperdent leur drovte © * Purou ft, que dgſormes, Je 
es en pleint de terre, 
on de franchiſe, ou de choſe us tauche frank tenement.] This 
chapter of the ſtatute lays an obligation on the king (or ra- 
ther the king's courts). to grant a vrit of attaiht-againſt'a/ 
Jury, who have given 4 7 contrary to their oaths. The 
tranſlation of this part of the ſtatute makes it rather ridiculous,* 
than a law carrying its proper” terrors againſt ſo beindus ani | 
offence. . Foraſmuch as certain people of this realm doubt: © 
„„ very little to en falſe oath en L's dug not te 
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It is generally Wen that no Petsch en by attaint hath? - 
been carried on againſt a jury for the laſt three hundred years; 


this ariſes partly from the more modern practiee of granting 
new trials, and partly from the great difficulty there is in 
cConvicting, as the jury may give their verdict upon what is 
9 known to themſelves, though it hath not appeared in evidence 


during the courſe of the trial. It is indeed ſaid, that 2 Juror. 625 


| having ſuch private knowledge. of a fact, ſhould diſcloſe it in 
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1 Not withſtanding the obſervations which 1 Jo here taken 3 
the libs '0 make on this very Extraordinary caſe, I cannot 


Jos ons KV ATN 1 
| Which eannot be enforced fo]? Attaints were ſo fre dejity * 
- brought, even ſo late as the reign of Henry the Sixth, that 
Forteſcue [p makes it one of his principal arguments for the 
| tial by Jury, that each of them, in caſe of a falſe verdict, is 
= to have their lands and tenements ſeized into the king's 
hands, "and their wives and children thrown out of their 
houſes. It may therefore deſerve conſideration, whether this 
method of puniſhment being now totally diſuſed may not have 
occaſioned a moſt material alteration, and deviation from the 
| principles upon which juries were originally inſtituted [z. 
The attaint was tried by. twenty-four jurors, of double tze 
fubſtance with the firſt jury; and it js to be obſerved, that, e 
it lay only in civil caſes, either by the common law, or by 
this ſtatute, The reaſon of which ſeems to haye been ground- 
ed upon the ſtrong preſumption, that no jury would condemn. 
a criminal contrary. to the evidence, and that it would be 
inconſiſtent with the principles of liberty, to permit the 
crown (when it might intend oppreſſion), to call-in queſtion. 
A verdi& of acquittal. Its ſor the ſame reaſon when acrime 
is proſecuted. by appeal {the remedy: of a private perſon) and 
: . | — by indictment (Which js the ſuit of the grown), that there 
js no intervention of a grand j Jury to find the bill, Happily f for- - 
this country, ſince that glorious #ra the Reyolution, the kings 
| of England have only proſecuted as Pater - Patrig, when pu- > 
niſhment hath been neceſſary for the ſafety pf the- whole; © 
but when we look into trials during preceding reigns, we can- . 
not but reyere the wiſe and noble conſtitution eſtabliſhed by | 
qur anceſtors, againſt the Wee ee os 2 Hanes 3 
eee a Rams: l PHE x 
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2 604 bein zs hg bis whdernses in che time of Henry the This, to 
the duty of the judge to controul the verdiẽt of the jury, . Sed cum ad 
facet pertineat juſtum proferre judicium, oportebit eum diligepter Py 0 
ff dicta;j juratorum in ſe veritatem contineant, et 1 i eorum juſtum ſit j 
"oY vel Faluum tum”; ; ne fl contingat fudteem qurum”t ig a ſequi, N e 
fei A icign, er fatumm. Bract. lib. i Ef 
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1 with the ſame view that the Domeſday Survey was carried in- 
to execution, in the reign of William the. Firſt. It is moſt | 
certainly no act of parliament in any ſenſe of the word, but is 
merely inſtructions to the Extender [r] of the crown with re- 
5 ard to what he ſhall inquire into, and upon. what heads and 15 
particulars he is to make his report. The crown had two 
things chiefly in view, the taxation of the ſubject, and the 
power or force to reſiſt ſuch a taxation: the firſt inſtruction is 
therefore,  Inquirendum off ae caftris, et aliis edificiis foſſatis 5 
. rircumdatis.”” Phe articles of enquiry which follow after 


- - this, relate to moſt minute particulars with regard to every 
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our Hiftorians, though it ſeems to have been made 


man's eſtate upon the ſame plan as the Survey of Domeſday 


15 LJ: Doe pannagio, et herbagio, molle, oleribus, et omnibus aliis 
 exitibus vi variorum, mariſcorum, morarum, bruerarum, turburio- 


rum, er vaſtorum, quantum valeant per annum.” This ſtatute, 


made with the views I have before ſuggeſted, was followed, 


in two years, by che oppreſſive ſtatute of quo tuarranto. The 


| 4 occaſion of both probably took its riſe from Edward's want 


of treaſure to carry on the wars which he now meditated a-- 


taxes; but it was not merely the common expences. 44 
the pay, or ſubſiſting an army, which exhauſted the royal 
coffers. Edward not only conquered, but was determined 


ants he e 1 ſhall have occaſion to 


en 


2 — __ De Aa — — —_ — COy - = - ati. in I 


— 


Du Freſne 8 6 Theos | 
ML. Zr br extenſorum eit in rebus bareditarũs extendendis, 


et in fumena end qua weden, 65 corpore rt, & © quibus eee | 


DB) — inty atppathnn, . 


5 6 


LY 


- 
7 
7 - . 
: : : = 4 
* 
5 * ö 
, © - 
, X g c © 4 I 
5 R „ . 
4 5 . : 0 
5 0 . p 
1 F * — : 
= 7 
— 
: 
* 


| gainſt Lewellin prince of North-Wales. It may perhaps be 8 
mmagined, that ſuch wars did not _ great ſubſidies, or 


F OBSERVATION 8 
bo bſferve upon the ſtatute of Rutland, made in the tenth year 
orf his reign, chat he was above a year in North-Wales with- 
WY out ever leaving it; and during that reſidence/in the country 
1 probably compleated the caſtles of | Carnarvon, Beaumaris, | 
| =_ and Conway, which ſhew, by the extent and grandeur of 1 5 
== © their venerable ruins, that the expence of ſuch fortifications 

would alarm in an eſtimate from a modern Board of Ordnance, 

2” and that too in a 28 N wecken millions had — 

pended ER). - is . 

This ſtatute ak inftrudtions t to "© Kannte is e by : 

= mother of the ſame kind to the coroner. This officer i is, in 
we Scotch law, termed the crowner, in the manner that the 
1 common people now pronounce the word. Both coroner and 
croumer moſt evidently are ſo called from this officer's baking 
| .. .conuſance only. de Placitis coronam' tangoitibus: with this moſt 
 _ _ -pbvious etymology, it may not perhaps be deemed arrogant 
d. differ even from the great Lord Bacon, who derives it 2 
1 t.t½0rona populi; the crowd attending i in a circle is by no means 
. l peculiar to this particular magiſtrate, Almoſt every one of 
1 | the directions to this officer relates to the view of the dead 
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body and the proſecution of the murderer; and moſt of them 
arte now put in execution, particularly with regard to the OO 
very minute deſeriptipn of the wound, which hath: nab $2 
aee.nly occaſioned the now-ſettled form of one part of the inqict- 
ment for murder: Item de omnibus plagis: videndun ft, qu . 
It longitudo, latitude, et une et- 7 rnit 8 = 
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2 #4] Giraldus eden de, in s 8 Hibeinis 0 'rhint in the 
dime of Hepry the Second, there was but one church jn Ireland built of en "Tis if 
ſhould therefore think, that Edward the Firſt muſt haye planned theſe magnifi- 
eent caſtles from ſome which he had feen in bis expedition to the Holy land. En 72255 
F any ſuch models, nor is it believed any 7 copy in 
urope. The army of the cruſades was inkinitely 9 and mpſt have been 
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- who! fifth chapter takes Away. the benefit of clergy, f 
bim who, is a bigamiſt, or who hath married tw wives fuc- 1 
ceſſively not a polygamiſt, a "the word Bigamiſt is 80 1 #7 
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In F title of this ftatute | is ſingular, as the greateſt, 
(of which it conſiſts) hath no Kind of relation to 


inderflood), which | offence no' ſtatute math made, penal. ti 


the ſtarute of James the Firſt. A canon of Pope Gregory the 1 
Tenth had taken. away the benefit of Uerp: from a bigamift > . 
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Which having. been adopted in England the clerg oy. had a 
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doubt, Whethef x 4 perfon i in holy orders, WhO had been guilty OY 


S,* + 


of this offence before the canon took place, might claim che 


indul gence of the common law ; this ſtatute, therefore, re- 


troſpectiyely declares, he wall not be intitled to ſuch privi- 


lege. Prynne [u] takes notice of two miſtakes made by Sir 
_ Edward Coke [to]. "The firſt relates tö the name of the pöpe, 
who made the cnon; and the ſecond to the preamble, 
Which is miſrecited. The pope who ſummoned the counci 
at Lyons was. Gtegory the Tenth, and not Boniface the 
Eighth,” who was not elected till the twenty-eighth of Ed- 
ward the Firſt, and conſequently. not till four and. . 


years after this ſtatute was enaQted. yy it is faid, that this 


miſtake of Sir Edward Coke is not of any very material en- 
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gast; 1 ſhould think, from that circ ce, 
Ge geturn [x]. of Edward- from Wales, than, as Carte [y] 


 Guppoles, in his march thither. The chief purpoſe for which 
che king aſſembled this parliament, was to oblige thoſe who 
claimed any franchiſes or liberties to ſhew their title to them 


8 7x 3 * beld i ak, hy 2s the : 
; preamble of the ſtatute informs us, in the month f 
„rather in 


deore the king's s.juſtices, or. otherwiſe to ſeize them into the 


Eing's hands. 4 Cay hath therefore very properly printed 
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8 is indeed (1 bad Amoſt 
5 ary conſequence of u tyrannical Jaw, Beſides What 1 — 


FL Reach N of thoſe . 
longed to the crown of England, were furniſhed. in ſeveral 


| praQtiſed, but which at. preſent are not very 


essgAL Artes 


p hg editions. | We 
880 thought to de oppreMMve when: carried ib 


NT gory: the Annals of Wayerley give this zecoynt of it: 

um a'curia regis ad anwende cue: 
| 66 tatus fotius Angläs, per bre ve re #d incolis = 
: 66: wary ante, ad certos mo pr directum, 2d ingqui 


ON 


: '® banturz e eee ee omnes archiepiſcopi, epiſ- 
* copi, abbages, priores, comites, -barones, et cæteri libere 


5 tenentes, variit Jaboribus it pxpinſic fuerunt presgra vati, et 


ovidentially) the 


25 tranſcribed from the Annals of Waverley, Fane, in * 


account of Jerſey, mentions ſome moſt: violent 


1 yncy js fitüte, dufing the reign of Edward the irt. in 
At 
I have been informed, dat Cardinal Pee at 5 * 


end pf his adminiſtration, either iſſued, or intended to iſſue, 
an 1 15 We 3 to this oppreſiye ſtatute of quo warrants . 


Jar Pe]! occaſioned by this deſign, the 
inces, which- formerly be- 


inſtances with ne e tir een nee, 


records, 3 y 


This Katte conſiſts of fifteen chapters, moſt of which re- 


theſe I muſt = the'Girſt chapter, which relates to 3 


; in tha your 743: 
Ee Ay ent ras ro ch oven under the Englith da- 
minion, and chiefly G — or of the French, is pre- 
_ ceded by French Prefacg, he exp een rarerde te ee WEE lors | 
it would cert⸗ y however be a work deferving the encouragempnt of both. uad 
Ons, andof Naned ines rhvey 5 NEF rs ony' 


e ſame may be faid with x to the 


8 » ; 0 7 r 


8 


and _ nt: OP N which enaQts, that the 


To | 


> JE og 
3 


'S ; 


NN 


5 Hue of Gion infllie king's Cu 


% onarhy ATI ONS a 
uperior courts ſhall xceed forty, 
ſmillings [e , and the ninth 3 which takes away ry 
inary doubt at the common law, whether a man 


| another. in his on defence, or by miſadventure, * 


* 


; - thould be proſecuted as a felon LI. The 11, 12, 13, 14th. 


: Shae . wo ee of London, e ; which. is jp agreed 5 


nt, 3 


el The enn ot this — tobeimuch 1 e 
Value of forty, ſhilings- is ſo very conſiderably lowered, ang diſſertations have 
deen written with regard to the comparative value of money in the different reigns & 
| of the kings,of England 7 ſhall choſe to fix this by ſome ſtatutes whichſhew.ei- 
ther expreſly or by im lication this comparative value. By the ſtatute of Weſt- | 


minſter the Firſt ( 4 Edwd. 1 


en "ch. v.) no man is to be refuſed" bail for a larceny 
under 1247. Sir Henry Spelman 


3 hath obſ. rved n that, 
5 when eyery thing elſe is grown dearer, a 1 life is forfeited every day for what is 
ol leſs and leſs value.” Judges and juries in from commendable motives of hu- - - 
manity, do not weigh the price of goods ſtolen in golden ſculer 3 but is there not. 
2 great impropriety in a jury's. finding on their oaths. that goods produced = 
court: {and which every one ſees-are perhaps of twenty times the value) are only 
Worth 12 d. and may not this liberty taken with their oath make them * the 


Audience leſsattentive to it 1 55 more material points? But not to digreſs. There 


e of T 21 James 1. ch. 4, which en © day a hem w ſhall not looſe her 
ife for a larceny ten chilli is therefore es, in the 1 
the value of money was ten . leſs than at the time of Wie t N 
of Weſtminſterthe firſt; and it might perhaps be very proper to extend it, in ts 
Fear 1766, to cwuen ty ſhillings. - There is another ſtatute 23 Charles II. Stat i. 1 F 

_ (firſt printed | by Mr. Ruffhead) which regulates the fees of the Mafters in Chan; 
cery; the preamble to this act recites, that theſe offices were as ancient as the 5 


| Ep nn nga mos at that time was, more than two ſhillings in the year - 
'* 1661. It muſt be admitted, that theſe ſtatutes o riot abe agree in their 
7 parative value of money put at the fame time a. | * 


perhaps be the beſt direction to form a judgment upon. . 
[4] It is recited by | the preamble to he a4 Hen. nr. ch. 1 6 to be ey 15 . 
forfeiture was not 
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nged for a leſs fault than 'twa ep, whereof anc js; worth- x pennies.” The lar, 
* ere . Keg. Maj - tranſlation d.-Scots- is at TS: only penny far-/ 
ang 2 n. + 4 n * fo 
he title of this ſtatute is, - An act concerning - women n who, by — 8 . 
cemman jaw (it cnet be gala to * humgniry), were Texte ro e beneßt of . 5 
wan nies: Z Cone . ume ee eee „ — — YR PORN ey — . „ 
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A STATUTE. 20 > DIE CLOTTTSY 


Ck : 5 5 2 ; 0 > 8 ES 1 a 5 95 * ha 
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Ts al 1 Parliaments and Treaties' every 0 one ben ng withous 
80 W% N ol arms. TL, | 


n 11s * he „ fullbiving hs with 95575 to Abe are 
1 die only ſtatutes of the year 1279. The firſt of theſe. 
recite ** debates between the King and certain Great Men ; 
© hiſtory is entirely fi filent with regard to the- cauſe of theſe'de= 
| bates," or indeed that there were any diſputes at this time be- ER 
' tween the king and his barons.” There ſeems to be little 
doubt, however, that the ſtatute, entitled Exienta Manerii, 
made three years before (Which was another Domeſday Sur- 
ey) ; and the ſtatute of Quo warranto, made the preceding 
_. a, might occafion theſe troubles, eſpecially. as the firſt ar- 
Az 5 ticlèe of the Extenta Maneri i relates to fortified caſtles, and 
: Which probably might (at jeaſt in part) have been carried into 
| 5 execution. That the points conteſted were of conſequence, 
may be inferred from the tumultuary proceeding,” which this 
ſtatute forbids, when there ſhould be any 1 e 
Fo ning between the king and his barons. 
Both this and the following ſtatute are directed to the Juſ- 
tices of the King's Bench, to be inrolled and proclaimed i in 15 
their courts: and as the firſt relates to dangerous riots, there 
woas a peculiar propriety in tranſmitting it to the court ß 
_ King's Bench, as being the court of the higheſt criminal j gn 
; rildieton! in this country. The firſt of theſe laws is in French ; 
the ſecond, making ſome new Proviſions with regard to ik. | 
poſing of lands in Mortmain, is in Latin, agreeable to an 
125 obſervation which I have before made, that when the intereſt 
of the OR erent: the ſtatuts is e in the La- 
uͤäge | 


en e | 
— in his Gloſſary, at the end of his Parachiat 
Arte be. R N na i, before any 


| 8 | AIY 4 Ps e. . ; ; ſtatute 


#, Hs Fete eg, 20 ane 
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1 ob vr os ON | 
 Natute of Mortmain, eee ee, eee 
venĩence ſariſing from it, that it was ofteti- made an expreſs 


% Tenondum fibi tt here- 


epnditjon in grants and 0 2 


e Jibus eis, vel cutcunque vendire, dare, vel affignare voluerint, 
e exceptis uiris raligigis, et Judæit. Baker [e], in his Chro- 
nicele, informs us, that the number of monaſteries built in 
cde reign of Henry the Firſt was ſo great, that almoſt all the | 

urers of the copntry. became brichlapere and carpenters; = 
We have already found, that this growing [F abuſe was 
endeavoured to have boos prevented by an article of Magna 
ovifion having been. evaded, the preſent 
ſays, they it Tall. 908. de dase ee art. . 


5 u te Mersin af this time. b loc very 
different reaſons, than thoſe which have occaboned the later 
atutes againſt it: 20 the land was given h Gad, che xing as 
dhe barons. loſt all the uns! profits of lande beld. under them z 
they had. 00. notion. of ap.. ingqnvenience..or- miſchief. to.the 
public from a ſtagnation. of property: it is.this incemeniencs 
Which hach chiefly. occaſioned, the laſt moſh. « | = 
| againſt lands being given in Mortmain. A for the.teſtator's | 
 diſpoling of his effect, in_prejudice to his relations, that ies 
ftill left open as to perſonal. eftate, from. which a be | 
col this kind is much more likely. to ariſe, than from a-gift of 
lands; as men poſſeſſed of landed eſtates bave generally ſa 
much pride, that they will leave it to any ote who can keep 
up their name or family, which a religious houſe or college 
can never do. A law, however, might be ſo. framed, as to 
encourage and promote the circulation of, landed property by 
ti to W as if he: ONE _ 


* ©; 


. mediſheritat, a qui per uts reaſons duſt aver vouch-ſafe tut ſon heritage 
"<7 8 demembrer ces champs. Mes il a done a cexx Yyleins del Abbey.” a Fw 


= F 


fe n means b comthmpeitts a writer as he is generally ſuppoſed 


do bez it is believed, that the ridicule on this C ariſes from its being part j 
of the furniture of Sir Roger de Coverley's Hall. SpeRtator, | 
oO, Dugdale, in his Monaſticon, makes R de Morteymer exclaim ſtrongly 


this practice, vol. i. p. 218, © Ver b 8 


Vords of Sir Roger de Morteymer — | 
: rr i Helo, in hoes of King hen, w” 


Step 


| eg 3 
g + ww ws am 1 a ae ag 


* » * - 
9 1 ö x ts 4 — D 4” . F 
7 4 EI EC TOOL 3 TA” TEL * n 5 EEE 7 3. „ * f 
= ; 5 , 4 2 . 5 - 


4 . 
CY 
* - 
o 


1 we ; 
+ , "4 * 2 E * 2 * * 1 
. - * 2 » £ 7 * Is > 

: . * 7 * - x 

1 7 ” 7 8 „ * be 

= * / 

> 5 : 
T * 7 A 
* ar _ 3 « „ LN , . kg 


- 7 10 mT h k v7 , . 2 2 


aSTATUTE jo pit eren , 


12 8 5 P ; 
: « ; 5 | -*% 5 fa 1 
7 : 33 + « 
: EEA he ws (ble he night have init upon), in terms that g 8 
. 28.2 - — 
V « Mihi autem defuncti voluntas OO, | 
+ o | o 1 3 Td” 
Rs | joan . 5 
; , | ; 
* 
EE . 
. [ : , 855 
f a A 
| } $54 f 3 $M . 3 — ; 
{ * 83 o . - \ 
* I 5 4 1 2 * SF 8 5 4 : £ . p £ 0 2 & 8 5 
5 3 4 2 - ; 285 £3 : . NS 7 : 4 3 li 5 
2 - ” 8 5 8 f 5 i . 4 EP; . : 3 4's 
? 7 . 4 7 5 n : : x 5 £ #4 a 
3 ; ; ; 1 ; . 2 5 nn 1 


. 


— "AP ba dl + dn. as 
- 
* 
* 
* 
oy 


7 
. 


fo ce Hs 
* 
N% 
* 
0 
4 
* 
- 
= 


E * 
v 
. 


- 
» 
- 


% V 
X 
* 
» 
: 
\ 
" 
/ 
. 
1 
* 
2 
. 
5 
— 
i - 


1 
” 


2 


WE 
. 


8 1 
- 
* 
% 
4 E 
SE, 
» 
WW 
333 
2 . 
(136. & 
E — 
4 
* 
D 
\ 
* 
3 


. 
, da. b 
- Js * . 
— ” U 2 * 
n 
K 7 1 « * - >. * * 
#7 * o o 7 ” * DIC 41 1 4A a a e r WN WF"; 2 * oh 1 
» 4 ; 4 « . » I > * 
p 4 * 
- 
j 1 $ > * - 
i 4 jp 2 
2 % 
. * 4 * * {4 1 — 8 4 
* — 1 . 1 
< 4 4 : 5 
# 4 — * 
- - 
” ; 
" 4 1 : « A oy -_ 
4 
F =- 
** - * 
* * 2 


* 4 f „ 
* — 
- 4 S 
os h 
5 N * F 
. I U . 7 be p: P 2 
Ee £ 7 Y <=» 
. 5 
; s : 
4 — 
. 4 5 
* 4 % * > 7 I 
» 3 4 : 
. = j 
. 5 : 5 ; 
4 » a 0 . : : 
+ - i 
4 ? - — 8 — * 
fo & x p 
4 x 
. 5 ö 1 
* - 1 * 
ö I s +" 8 \ 5 * 
” o < * : 0 
% 
% P 5 
A 1 2 
+ ” * ” 1 1 
E S 
* Pp 8 2 
4 
< 
: 4 % 
* 
Ll ” 0 
* * * > I - . 
. 
- * g 
« — 's b < — 


* » 
« * ; 
» : 4 5 * 
* + 2 wy * * * 8 — - 4 
I 5 i * [1 
* * [ 80 1 > * — 
+ 2 : : N + 7 80 


wa a» - 9 N - > 
3 $ g 83 „ N 5 


— 


A £69 NEW STATUTE or THE EXCHEQUER, 


CALLED. THE STATUTE OF RUTLAND, 1 


| Made 24 Mai, Anno 10 ka. 5 A D. 1282, = 


WT” 


"SHOU LD not 100 chiles any e upon this 


ſtatute, which contains regulations that 'E6ncetn few ex- 


. cept the officers of the Receipt of the Exchequer, was it not to 
introduce the remark of Prynne on ſome miſtakes of Lord 
Coke, and others; I ſhall refer the reader to p. 55, 56, and 


57, of his Animadverſions on Lord Coke's 4th Inſtitute, as 


they contain many curious particulars not only with regard 
to the preſent ſtatute, but with relation to Edward's expedi- 
tion againſt Wales; eſpecially as they are inſerted, like many 


other things in this laborious compiler, where they cannot be 
_ eaſily found. This indefatigable antiquary hath proved be- 
Fond all doubt, that no parliament was held either at Rutland 
in England, or Rhydland in Flintſhire, in this year of Ed- 


ward the Firſt, With regard to Rutland in England, I can- 


not find any town with fuch a name: as for Rhydland in 
Flintſhire, Edward the Firſt built a very conſiderable caſtle 
there; but Prynne hath ſhewn, that though this king was in 
North-Wales, yet all patents ſigned by him bear date from 
other N during the . 1282. 


——_—_— — * n n 


9 


| [3] It is called, 4 New S tatute, dent after the Statutum de be. mas 
already commented 8 8 5 
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 Sravurun br MERCATORIBUS, 


THE sArufr of ACTON seni, - . 


1 1 Anno 11 { Edu. 4 D. CY mY it 15 5 
58 e : 

M6 118 ge bears ye So at Aan, A a... 1 
3 Shropthire, the rath day of Octobet in the 11th year 
of this king's reign; this parliament. muſt therefore have been 
br in Edward's, return from Wales; and the attendance. 


could not have been very numerous, as it is believed that 


Afton: Burnel was never een a 1 town [A. I ſhould. 
imagine that Edward's;inducement to hold a parſiament in ſo; 
 Infignificant.a place II, aroſe from its lying on the borders of 
Wales, where he. probably planned that chain of caſtles in 


the weſtern part of, Sbropſnite, * ruins of ſome of which. * 5 


main to this day. 436 3 0 L ui 3:60} W575 


This law is — v ae Statutum 4 Aloar. 5 
ee together with the proviſions made, by Magna 


Charta, in the favour of merchants who are aliens, does par- 


ticular honour to the humanity, and wiſdom of our anceſtors. 5 


How different are the; policy and laws of the French for 


| example; who ſuppoſe that they are patterns to the reſt of 5 : 
Europe for. the civil reception, and indulgences granted . 
eee ! An en ier cannot . in this NO" Back £7 
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bil bee in Spelman's Index Vittarls,” no „ hat Ahmet _—_ 15 


villages, with the name of Acton, which is not extraordinary, as it ſignifies no 
more than Oak Town; Acton Burnel is in Condover Hundred, and was fo: called 


probably from the family of Burnet, which, Camden informs us, 8 one 2 the 


moſt ancient in Shropſhire. 


[4] Whitelock cites a manuſeript of Sir Roger Owen'! 8 (who was his x particu- 7 


lar friend, and a great antiquary), in which 'he aſſerts ' that the houſe of fords fat 


at this parliament at Acton Burnel, and the” houſe ' commony ar Shirahnburys * ES 


Sommy. Parl. Writ; vol. i. p. 208. 
J. The end" of the building in which: this ee Was held is now fate: to 


form. part of a barm.- There is, in the town of Machyntlaeth in Montgomery- 1985 
| ſhire, a large hae, in which; by tradition, Owen Gleridower is ſaid do have? 


held a parliament, by which muſt be meant à conference in the ſenſe I huve be- 
fore contended for. I he building (as far as I car! truſt my memory) is ſixty feet 
in length, thirty in breadth, and about twenty-four feet mo 1 four PRE | 


| N now hve: within the walls, and _—_ roof 3 | 
„ 1 1 1 F | 5 | ; Jand, ; 
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— tata 
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© gainſt the barharity of this law. 
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* 
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3 5 OBSERVATIONS ON. : 
land, any more than in France ; but he knows the law, and 


EE no occaſion to make ſuch purchaſe. No one can travel 
mr ol ions considerable ſums, much leſs can he 


\ 


1 8 mne dize; and yet, by the droit d aubaine bel. all the 
perſonalty belonging to a ſtranger 


death, either to the king, or or his EL, and this continues 
to be the law of France in he 17 870 century, and a law 
frequently put in execution. 9 


impriſons the debter and the! debtor hath nothing to 


upon during his confinement;” the ereditor ' muſt provide him 
With bread and water [. The fecond is, if the creditor is 
2 franger, the debtor is not only to pay the debt, but like- 

wiſe the'extraqrdinary'expenice which che Aram er hath incur- 
red during bis ſtay zn England to proſecute” his ſuits till-the | 


time that he Hath execition againſt” the debtor's goe 


| humane of this further proviſion in favour” of an alien mer⸗ 


Chant, is ſomewhat tainted by the coneluſton of this Jaw, 


which ſays, that a Jew ſhall in no caſe be entitled to it [rH]: 
this is however in ſome meaſure pardonable, from the firong 
prejudices which prevailed dat this time throughout Europe 


againſt this unhappy people ;' prejudices, which are not to- 


tally eradicated at/preſent; and which occaſicned'the' ſhameful 

| repeal” of a late Ate” founded Wen, a ee, Prinelples of 

commerce. „„ ET as AP FL 5 

This ſtatute was fürther erpikined, and ner proviſions | 

5 added, by the thirteenth of Edward the Firſt, Statute the zd, 
and which So the ſame title, viz. 2385 Statute 25 * 


— 22 r 
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xs As for r bills of rails, ep were probably at uſed at his! time,” 
This is in Latin jus a/ibi natorum, Boileau, i in his ra rn wel a. 


15 


Un aigle ſur un champ 8 droit Faubaine, . ef | 
10 Ne fait point appeller un aigle a la buitaine. Ke Ehen 135 5 „ ire , 
i. e. to anſwer on the eighth day aſter being ſummoned. 0 
Jo] The debtor's recognizanceis ordered to be taken before the nn of Kod: 
dan, Brifiol, or York ; theſe- where therefore undoubtedly the principal towns of 


the kingdomat this time for trade. York became a place of commerce, n the: 
trade with the Northern powers, which was anciently very conſiderable. 


{s pr Selden-ſays, — 2 our anceſtors. Vinculis coercere rarum erat. 


| (ache coneary by 13 Edw. I; ch. l. we din, who bath not 3 
85 3 , is to be committed in vincalis amd te live in gaol de propriv. 1 95 
5 rhe his part ; 


e a Wea: 
Mr. Cay 


is forfeited, upon his 


— 


Tannere are two regulations JI. in this ſtatute which * 5 
to be taken notice of: the firſt is, that, if the aeg 2 1555 


% ec & ̃ ͤudTPPP 1. 


ſhall be taken 7 the Mayor of London, 


ment, in the thirteenth year of this king's reign, was 


$TATUTUM DE MERCATORIBUS, 33 


Mr. Cay hath, in this law of the thirteenth of Edward the 


Firſt, yory: properly inſerted a various s reading f 


Mayor of Appleby in M eſtmoreland; as the ſeſſion 
Weſtminſter immediately after Edward's return from Bury, 


could: never hade been thought of, unleſs by a parliament 


held in the North of England. This explanatory ſtatute of 
the thirteenth of awart 

form of the. writ,” upon ſuch a recogniſance having been e- 
terbd into, and the debtor's not having n his creditor. 


d the Firſt, likewiſe gives us the 


There is an orditiance of Francis the Firſt, in the year 1 536: 


very ſimilar to this Ratute, which mes the more early at- 
ö een to commetee in this country. | 
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| where he had contitiued during the preceding Eaſter; Appleby | 
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were to examine; as for theanſwers, ſeo t 
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STATUTUM WALLIS, 


8 1 12 Eav. L 5 D. ES 5 


| 7 Z * H 1 8 1 3 8 tc « apud Rohan” 7 5 


is now called Rhuydland [5] in Elintſhire) c die. do- 


ay 66 minics in medio quadrageſimæ anno regni noſtri duodeci- 


7 mo: it is certainly no more than regulations made by the 


king in council, for the government of Wales, which the 


preamble informs us was now totally ſubdued t]. This law 


© deſerves moſt particular notice, though. hitherto. unobſerved 
upon either by any lawyer or hiſtorian, except Carte, who 
touches upon it but tranſiently. It not only informs us of 


what were ſome of the cuſtoms and laws in Wales at that 


time, but likewiſe, by the remedies provided, what was the 
law of England. _ 


In order to make theſe new ailing upon Din beſt conſi- 


deration of the different laws of the two countries, Edward 
had, the year before, directed inquiries upon oath before cer- 
tain commiſſioners (with the biſhop of St. David's for their 
preſident) whoſe certificates and returns are printed in the 


Appendix to Howel Dda's laws, and which contain many cu- 
rious particulars Ia]. Of theſe laws and cuſtoms, which 


prevailed in Wales before Edward's conqueſts, ſome are ſtill 


retained, others altered, and ſome entirely aboliſhed, by this 


| ſtatute 81 ſhall here take notice of but two or three of them. 


An 
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-- 
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8 
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105 There is a manuſcript &* this law in the 8 Sole con. See A 


4 i Though the total conqueſt of Wales is hers recited, I ſhould doubt Whether 


it extended to any other counties than thoſe which are mentioned, viz. Merioneth, 


_ Carnarvon, Angleſey, and Flintſhire; as likewiſe the counties of Carmarthen and 
Cirdigan in South-Wales. Edward had only built his caſtles in thefe counties, viz. 


Rhuydland, Conway, Beaumaris, Carnarvon, Harlech, and Aberyſtwith; all of 


. - which we know, either from hiſtory or records, were royal works of this reign, 
| except Harlech, which ſeems to ſpeak for itſelf to have been planned by Edward. 
Without ſuch caſtles, it was . to keep an entire or parmanee. dominion 


ever ſuch a country as Wales. 
u] I ſhall here inſert ſome of the TID upon which the commiſſioners 
aboYo-mennoned N 


—_ 
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Mp OBSERVATIONS Ke, „„ 
All the witneſſes agree [w], that the princes of Wales could 1 | 
alter the laws at their pleaſure, nor do they make the leaſt 
mention of 'a "parliament, or even a council: the inference „ 

from this ſeems to be, that the inhabitants of this iſland have 

adopted the inſtitution of parliaments, from ſomie of the i in | 
vading ſtrangers. The next obſervation I ſhall make upon 
the examination of theſe witneſſes is, that there is not the 
leaft alluſion to any ſort of feudal tenure, which 'confirms 
what I have before advanced, that they were unknown in 27 TY: 
country before the Norman conqueſt. There is at preſent in 

' North-Wales (and it is believed likewiſe in South-Wales) no 

copyhold tenures, and ſcarcely an inſtance of what are called 
manerial by ; but the property is entirely free and allodial.. ' » 
We find likewiſe, that gavelkind prevailed throughout Wales | 

the right of ſucceſſion to lands in the eldeſt ſon muſt have — 
| therefore been . alſo from: the e Normans LE 3 as was 3 
| es” , N — 
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ec Pk Inquiratur fi vidit aliquii Pia imm moveri inter principem Wall et 
ä “ barones Walenſes Wallie. 
65 Secundo, Inter quem principem et quos barones, vel quem baronem, etcoram | 
| | e quibus judicibus. 
« Quinto, pig placitum inter minorem el inferiorem et parem baum vel pa- 
« res ſu 5 
% Septimo, Si vidit placitum, per quas leges et per cn confuerudinesin placis . 
| «* fuit proce um. | x, 
« Undecimo, Si judicatum fuerit. focundiing legem Howel Dda, que vocatur £ F 
| « Kerverick *, et quoties vidit judicatum, et coram quibus, et ubi, . Pad 
| «© Duodecimo, . In quibus caſibus .conſuevit ſecundum. legem illam judicari, et 
i utrum in mobilibus vel immobilibus, vel in utroque. 
[49] One hundred and ſeventy· two were examined at the four different places, 
; where theſe commiſſions were executed. /-  -- 
_ [oe] Ifind by ſome old French verſes of Guilliome Guiart D'Orleans ®, chat ö 
| in the year 1263, at thelatter end of the reign of Henry III. this point was con- 


ds  fidered by the. nglich er ty, and that the eſtate was at _w — 
| divided in France. ; 
w_ . © L'an ſe dit PO ne-ſui noiſans, _ 5 oF 8 x! el 3 
3 e Mil deux cens ſoixante trois an, 5 FE 
wing 5 be « © Sans IG Eincarnation quiere; es 45 18 | 
10 5 1 5 | 
gn, e I bare 13 1 by a 5 letoned and in ngenious friend, geg the former edition of theſe — . 
1 ſervations, to the catalogue of Welſh manuſcripts publiſh: = Lhuyd, in that moſt D 5 
ho? fire and elaborate-work his Archæologia. Amongft theſe mani ſc-ipts, there is one entitled A 
yon Hyval, which eh des renders 55 en Hedljang. The witneſſes examired therefore with regard to 4 — \ 
| + wverith (or . pa it is ſometimes written), are examined with regard to Howel Dda's laws 
ners 0 Theſ, 3 r 1288 ripr, HAS aids; obj ern, 
1 e * B 4 my cr gawement, | . | 
N e ed att nd of Dictionalte Etymologique. Paris 17 . 5 „ 55 


my”. x Fs os ny cher ne 9m oe BY 
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Wales. 
The preamble te the 88 recites, that Wales » was, 3 
fore the conqueſt of Edward, jure feudali ſubjefta to the 


crown of. England, which expreſſion is very remarkable, as ĩt 


s believed no inſtance can be found i in any record, or ancient . 


f hiſtorian, of 2 Jus fudale prevailing i in England: we. hear in- 
deed. of the word feudum ; and the diſtinction between the 


| feugum novum and the feudum anti uum; but a regular ſyſtem 


of feudal law (which this;expreſion { ſeems to ſuppoſe) there 


5 are But Roo! Mehr TROL. of [. 51. een, een was. : 


7 * 
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Dk 2 Reer, Roi Angicterre, PROD CL, DE ed Fs” 
Des fiez qui iu ppartindrent, _ TAE: 55 
3 Tous les e — 3 2 
* uiex Barone arlement, 5 

N ISR cebonnairement, OC ee 

805 Ode commune ent s'accordaſſent, | . 

„„ ce qu une couſtume oſtaſſent, EE R 
1 Q en eſt de tres longue teu; . 
Par ſon Royaume maintenus, a r 

© Ft vous diray quel, en difant,, 1 Fl 
- i Hun homs 2 gentis, ou * plaiſant {* paiſart perhaps) 0 
„ Fut la mor, t en fan, . e ene SLES I 15 . 


* 


| Teo 1 Pleut Ii, on le depleuft, „„ . f 5 ve 


| « Le ftlatut a ce 3 *appertoit, CL 
8 106; Reef ai Te tous emportoit, 2 
I auere rien 5 en reconſc ae 
„ AHAaſſen“, quel part quil woufs, 
* Leurs Nolte . deviſct ; ' 
Li Baronsdu fait avifer;, | 
8 „ | ih 
« Et woudrent * tant furent menez, - 5 _ (* oultre probabſy) 
. Que les enfans d'un . 
* S'engendrez ſuſſent loyaument,' 5 
4 Partiſſent a leur ygaument, 5 N . | 
16 Et ſelon Vordre quils'devoient, - e ä 5 
de Comme eil di France faiſoient.” - 


9 As1 mafiown that I did not underſtand the ern d Tino of thels arichone Miioricat 

5 verſes, till aftera ſecond 6r third reading, I ſhall. by a tranſlation of jt poſſibly ſave 
the reader the ſame trouble; it fignifies that if. chere is a miſtake, in the date of 

. the year, it is vor very material. T muſt' own- "OOO that 1 io not Ws res 6 


the gy ow | fon: 18 8 
85 aſſent, quel part quil von ent- 
Olanvile, pars poſed Le have written in \ ther time of 3 the Socond, lays 
it downexpreſly, that, if the lands were held per militem, the whole eſtate deſcend- 


ed to the eldeſt ſon ; in autem . then 85 


Ps vided. Glanvile, lib, vii. ch. ii. 
ee” There is likewiſe: another 


mon law by feudal principles, yet It is 71 cle yoga wh Littleton, nor his 
Commentator, Lord Coke, ſeem tg 14 5 Pere Ate 
patt of Euros,” mpch Fein Aab kt bh ne 

FB 18. WF . 0 l Ty * | | a conqueror, 


2 
2 
4 


alſo the trial by battle, which was likewiſe unknown in 


— a. 1. a. ee. a 


Aal Ia in this preamble, viz. 9 45 alto Se ee, ag there have | 
; . very ingen 3 Com- 


Al ay: prorated ip any 


„ 
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FEE 


„ STATUTOUM: WALLI Ws 


Conquerorz and he had a right te make uſe of his own W 
1 to his i, 2250 e unn eng 
After the preamble, very eomplets directions are given to 


the ſheriff and coroner, upon whom ſo much depends with 


regard to 'the"execiition of tlie law; ſome of which T-ſhall' | 


here inſert, us rhey thirow'great-light not only on the powers 


_ of theſe officers, but likewiſe are explanatory bf other cir- 


cumſtances relarive” to the" ſtate of the gn law at "this. 


BR et veterem mutantibus, ut de mantello amen; vel ſuper ul 


: time 12. To 1G ; [2-8 - 92 5 85 * * 2 1 * P 11. 12 . * 7 2 3 F Tit ; TORS 3.2 "I.E 


Aſter the duty of the theriff inthe ee of his. ob 
is 5 explatied, the Natute then proceeds in che ſame manner 


1 regard to the coroner. [a]; in which he ig Airected 3 


(amongſt other particulars) te attend upen information; that 


2 man is ſo dangerouſly wounded that his life is deſpafred of, 
and he is likewiſe Crdered to ſummon a jury. This branch of 


duty in 4 coroner is now totally neglected, as his proceedings 


are only ſuper vi ſum corporis; it ĩs a regulation however which 
deſerves much to be fevived; and 1 Mould conceive, * that this 
a eee wo ths ere N 1 A LIN OP a en 


9 ety 15 
F o Fo 3 * T7” 12 15 7 — fT ＋ 23 8 


4 N * * o 


15 nee e Aba Sata ibere tenentium de diſcretiori- = 
« bus et eee bee plurium pro e e e Jigs, inquirat ; 
« * de. capitulis coronam domitii regis tangentibus ſubſcriptis. | 8 

De maceratiis, carnes furatas ſcienter vendentibus et ementibus: : ot” 

<< De whittanwariis, ſcilicet qui coria bovina et equina furata ſcienterall ; cant, 
« ut fic_ non agnoſcantur. ack 


De retdbatoribus. pannorum fur atorum £08 in novam formam e Iu 
NICAIL . 8 


cc ſimilia. hrs Io} 5 
| 2 333 contra adventum « her 3uNiciatis den hM] ᷣᷣ ) best iter 
6 juſticiarii 

e De eue rte {andlimoniatiur, * et matronaront boneſte wen. 


N [2 17 "> Tae 5 a bg 7 ** Wa Fa 
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. De-uſurariis. 5 „„ 
ao De hoſpranidus ignoto ws dun oss. the ot 40 541 785 
De ſanguine effuſo. . 6 
De hutheſio levato. 


* r 


be tondentibus multones noEfanter i in b endes, et I — * * 
5 40 am alia animalia. 1 | 


— 


Fc, N ante r blada in autumpno, er bY Apa: — 
ibus ; et qe omnibus alis huj | 


The two ſtatutes of uſo, 5 — e year of this king king, a pe 
* 


"il entirely to the office of coroner, though they are nat taken, notice 
any writer on the law, oP 2 becauſe the French is verj corrupt, and 25 
ne per been 8 9 . 


wh, theſe. laws. were made to dane | 
rapine and 1 ef the people, £ ed Gubbins, Who lived, on Dartmore, vn 5 
aw 


the marches be ren Delhi Cormol, a0 -who coin beds 
inthe time of — See F os 3&1 


3 
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it is preſumed indeed, that the words of a dying man c. 
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wound 14 been received, was to preyent the RY words of. 
| _ _  theperſon murdered from being evidence, This kind of  evi- 


dence as allowed at preſent cannot be too cautiouſly. admitted : 
annot 
but de true, conſidering the ſituation under which he gives the 


information. But may not a dying man (though à good 
Chriſtian) deprived of expected happineſs in life by a wound 
received perhaps from an enemy, rather wiſh. his puniſhment 
more eagerly than he ſhould do? and may not thoſe abopt the 
dying perſon (who are generally relations). repeat what he 
hath ſaid more mee on * wat na pally, the words 
were delivered? M 
After this, the Tho 5 3 coroner. in, U een of 3 is, 
| explained, which is now indeed aboliſhed; it may not however 
be improper to mention the particulars of this puniſhment, 8 
deſcribed by the ſtatute. If a felon or murderer fly to a ſanc- © 
tuary after the offence is committed, the coroner is to ſend to 
_, the king's bailiff of the commote [4], who. is te ſummon 2 
Jury of the neighbourhood Le The felon is then to make 
his abjuration i in the preſence of the jury, after which he is 
to be led to the porch of the ſanctuary, and the coroner is tg 
appoint a port, os which he is to-embark for baniſhment ; 3 
to Which port he is to proceed by the neareſt bighway withy 
dut ever turning to right or left, and fo Hy a torch in his 
hand till he ares. 5 
mer what relates to the ſheriff . coroner, the 8 
pe chef giyes the form' of writs - in thoſe Actions which were at 5 
that time moſt commonly uſed. The form of theſe writs was 
anciengly.thayght to be of ſuch, conſequence, that it was ope 
of the articles inſiſted upon by the barons in the year 1258, 
__ * chancellor ſhould Bot _ ah ae n 7 0 | 


. 
= 
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50 A commntin Wales inifigs a port e ene r þ rt of a . 
MOR z unius commoti ſolum, i. e. = partir nt gal Glirald.” 'Cambr. ch. ii. 
** Haber aufem hc inſula Mona) u ente quadra 6 oo villas, et pro tribus can 


of cant, vie ich ſignifies a 


e common reaſon for a jury's coming from the ne viz. 
. Us 125 vicinori fats g e ſeire, does not ſeem tõ be ſatis factory; 
. f; but they often know too muth, and with too 


redis reputatur,””” The Word cantred is compoun 
ee and tre, a town. a 


ighbours indeed ls the 
ong prejudices *'the reaſon given afterwards In this tare PE Od” 
1585 ne fatris laberibus et i qu 
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fans le commandement le roi, et le cunſeel I a]. 


It is Jikewiſe: well known, that there is no legal argument 


which hath ſuch force in our courts of law, as. thoſe which 


are drawn from the words of ancient writs ; and that the R- 
 gifirum Brevium is therefore looked upon to be the very foun- - 
dation of the common law [el. I have compared the writ 
of Novel Diſſeifin, as ſet forth in. this ſtatute, and likewiſe . 
the writ of e ger, with the forms in the regiſter,, - 


which ſeem to tally exactly (mutatis mutandis) for En gland 


82 


| - Lees _—_ be ow » variances 1 55 no gest e 


FF Al orga wric mot be fund i cheer, or cla ee by by 
LN of e rage the ſecond, which gives the writ in cogſmili caſe, Said 


dy yon Joſ = Jekyll in colonel Pitt's ; caſe, 8 Rep. p. 25. Sir Edward 


Coke ſu in the introduction to the zoth part of his Reports, that 1 
if 1 hog RE e 


7 2 9 : — 
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s rarvre 
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s TAT U TUM wWwAIL LIE 35 
rake an oath, Que il ne enſelera nul brief, per brief de curd, 


and Wales, I ave! likewiſe compared them with the forms 
in that ancient book in the Scotch law;. entitled, Aunian 

Auucbfumenta: the compariſon of theſe writs ſeems moſt 
fully to prove the great authority which is due to our Regi 
trum Brevium, and like wiſe that the law of Scotland (as hath- 
| before been contended) agreed anciently not only with the 
inciples of the law of England, but in its practice, . | 


a of F . 
* a - 
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d apa Weſton ee Puke. anno Regni 5 
ee deeimo, A. D. 2288. 5 

5 Bs Sieden of laws, N i divided, into. > fy 

1 different « contains matter of ſo miſcellaneous. 

A nature; that ĩt is .iappoſſible, to reduce the, obſervations.to be 

made upon it into any ſort. of connexion. any more than the 

E t upon Magna Charta. Moſt of theſe 


E made with an intent to amend the law as. it was ee al 


ſtood and practiſed, and more particulatiy, as the preamble 
informs. us, to explain ſome, parts. of the ſtatute of Glouceſter, 


_ which. paſſed in the ſixth year of this king's reign. I ſhould. 
- imagine, that it is from this i 


ollection of laws (generally 
called Weſtminſter the ſecond) that Lord Coke, in the In- 


troduction to one of his Commentaries U f I, hath fried Ed- 
; | ward. the Firſt, the Engliſo Juſtinian. 


The ſirſt chapter ſecures the eſtate given" to A wan; andthe 


| Kaas of his body (called. an Eſtate tail), to his iſſue ; and in 
caſe he hath no iſſue of his body, then to the donor or his. 


heirs ; the ſtatute very properly lays, that the firſt taker's 


15 alienating, is contra formam doni, and it being fo, ſuch alie- 
nation ſhould have been void at common law, as, if the law 


permits the limitation, the intention'of him who creates the 


eſtate ſhould always not only be attended to, but carried into 


execution ; otherwiſe, why is any one allowed to diſpoſe of 5 
his eſtate, and expreſs his intention, by a deed folemaly EXE= 


| euted in the 8 of W 4 


8 
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55 2 J Leal us Geest parts of Loet Coke's Reports his Commenterie as this 
* 


name which he generally diftinguiſhes them by himſelf. 1 ſhoutd perhaps 


make an apology for ha cited this great lawyer, under the title of Lord Coke 
but it is ame of eee e which he hath > odthined 3 in Weſtminſter-Hall : 


the late pu | 
vo 50 te his amazing knowledge of the municipal law to political purpoſes, 


lication SFthe Journals of the Houſe of Commons ſhews, that-he did 


as he a gs e 
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"This chapter of Weſtminſter the ſecond is generally ſup- 
poſed to have introduced Z/ates tail, but it ſhould more pro- 
perly be ſaid to have eſtabliſned titem: Selden thinks he hath : 

: found traces of this kind of eftate, in the laws of Alfred, 
I _ Qui terram habuerit per ſeripturæ ſeriem (ſe. Bcland) ſibi 
3 majoribus relictam, ab heredibus ad alies alienandi pe- 
“ teſtas non eſto, ſiquidem præſentibus cognatis coram rege, 4 805 
-c aut epiſcopo, ſcriptura aut teſtimonio probetur, omni alie- 
* natione interdixiſſe ei illum, qui prius conceſſit, talemque 
ei impoſuiſſe legem cum primo dederit [g J. En, juriſperit, 
4 feudum quod dicitis talliatum, Ed wardi Primi decimo ſupra 
* tertium anno hic multo antiquius habetis [%].“ Though 
| what Struvius ſays, in his Juriſprudentia Feudalis, © W 
apud Anglos præcipue obtinet,” may be true, yet it is 
15 more or leſs uſed in moſt of the countries of Europe, under 
4 © the names of Maggiorati and Majorats, and ſeems likewiſe to 
| have been univerſally condemned wherever it hath been in- 
troduced. Giannone (who derives the Maggiorati uſed in the 
on. Neapolitan territories, from the Norman and feudal law, and 
not rom that of the Lombards, in which there is no trace of 
any ſuch eſtate) ſpeaks thus of them: Nel ſecolo decimo 
1 ſeſto l maggiorati, e le primogeniture (quaſi che incognite 8 
agli antichi) fi reſero coſi frequenti, che la loro materia 
- « diffuſa empi la Giuriſprudenza di nuovi termini, di nuove 
„ diſpute, e nuovi trattati [i].“ The ſame inconveniences 
could not fail of being ſoon experienced in England; oo . 
Chaucer, i in his character of the fan of Law, „ DE Oo 


e 00 All was fee fimple i him in effett : Of 


' Beſides the intricacy' and perplexities in i law ; beſides nl 
| the ſtagnation of landed property, ſo contrary to the promo |} 
tion of induſtry [i], theſe eſtates have been productive of 
Perpctusl diſagreements between the father and his eldeſt ſon, 
which indeed he well deſerves from his moſt unnatural treat- 
ment t of his 3 8 N from cuſtom ASE hard- 5 
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| Als. ot Edg; eb. qr. 
1d. vol. ii. p. 3 5 
iI Gian. vol. iv. p. 294. 
Tk See Lord Bacon's ie or the law, where he cod, much Ene. 
exice of entails. | 
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ſhip does not perhaps ſtrike him, when he makes his marriage- | . 
ſettlement, . Younger children in this country are not indeed 


expoſed as they were amongſt. the Greeks and Romans, and Ay. 
they are to this day i in China; but the very ſcanty proviſion 


made for them, in compariſon With the n ſon „ e to 


approach nearly to this barbarit y,. 

This unequal diftribution of the father's eſtate. was un- 
known anciently [] i in. any nation, whether, civilized or bar- 
 barous ; nor do we hear of it at. preſent in any part of the 


world, but in eertain ſtates of Europe. It can as little be 
| faid, that we derived this cuſtom from our anceſtors the Ger- 


c mans for Tacitus, in his treatiſe De moribus Germanorum, 


informs us, that fucceſſares ſui cuique liberi; ; and this equality \ 


| of diſtribution, even at this day, generally takes place in 
| perſonal property, which being of a more fluctuating nature, 


pride does not interfere wich the natural ng SENT GY 


bution of [ab ©. 
The perpetuities eſtabliſhed. by. this 1 in proceſs of 


time had ſo much contributed to the increaſe of power in the 


Great Barons, that about two centuries afterwards, it was 


in a great meaſure evaded, by the invention of what is called 
2 common recovery: it was impoſſible for the crown to pro- 


cure a repeal of the law in the houſe of lords, and therefore 


the judges had probably an intimation, that they muſt by 5 8 
tia, as it is called, render a ſtatute of no effect, which the 


king could. not extort an alteration of, from one | par rt of the 


mn. . „„ 


5 i * 

. . 5 ED ; 

þ % , EY 4 , * 4 ; 
4 i 1 N 9 


th ene - > WOE 


* 8 : PWW — PEEP 2 oe 2 — — 


[. 154 ob} 85 den. Udraike TT 
Nai tes, 8 y 6 Z AAN psc $63 A0r]o.. Ob 1 xiv. v. 28. 
80 Petyt, in his Lege f tticæ, Hefe res ꝓmoius yes T Loppagipes; hai. 
P. 51. 
5 5 * Mr. Hakewill, in one ef the Diſſertations, publiſhed by Hearne, gives 
this very extraordinary reaſon for the whole eſtate being limited to the eldeſt ſon, , 
viz, thatin the northern countries population goes on ſo faſt, that the eſjate 1 wo! 
otherwiſe be frittered to nothing. 
[=] Boulainvilliers informs us, that the French nobility had the public t, in 


the year 1560, to oppoſe limitations beyond three lives. I call it publics fin, | 


becauſe entails are chiefly calculated for the pride of great families, and 7755 
this 9 N the * e . 145 
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The ks N ariſing from this 3 of 3 off an 
entail, ſeems to have made us ſhut our eyes on two very glar- 
ing improprieties in this fiction of a common recovery. The 

fit is, that it is directly in oppoſition to the expreſs and clear 
Words of a ſubſiſting law; ; and let the inconveniences of a 
ſtatute be what they may, no judge, or bench of judges, can 
conſtitutionally diſpenſe with them; their office. is jus ee Ty” 
not jus dare. As then the miſchiefs ariſing from this chapter 
3 of Weſtminſter the ſecond are univerſally ſeen and acknow- 
ledged, why ſhould it not be repealed by (that power which 
coan only repeal it) the legiſlature [0]? I never heard but of 
one objection to this, which is, that certain officers and pa- 
tentees would loſe the fees which they are entitled to upon 
common recoveries.. If there are ſuch claimants, who. wauld 80 
be injured by the alteration, it is but juſt, that they ſhauld 
| have: A reaſonable, .compenſation, and the repealing act need 
not conſiſt of many words; it is only neceſſary to fay, that 

5 every tenant in tail Hall, to all intents and purpoſes, | be. conſidered ; 
45 4 tenant in fee hh mple, which he is indeed at preſent, . with 

_ this only difference, that a tenant in tail can diſpoſe of his 

land by one method of conveyance (that of a .common reco- 
very), and a tenant in fee ſimple may, chooſe out of man dif- | 
ferent modes of conveyance. | 28 a6 . 
The other i impropriety in the « common, recovery. is * — ä 
ridiculous and abſurd fiction by which the ſtatute is eyaded, 
There have formerly been many queſtions ariſing d upon miſtakes 

in ſuffering recoveries, which as often As | they haye been ar- 

gued, it hath been attempted with great ingenuity to decide 

upon principles: but how can ſuch a fiction be ſupported, or 

Any thing e to it, 1 —— ſolid ground o or 2 ? Moft 


— . 


2 4 4 = di. 
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| 1 Tink aware that ſome ſtatutes cently ſuppoſ: rocoveties to phe kya. but ö 
5 this is not the regular and proper method of repealing a ſubfiſting kv. "Biſhop | 
Burnet, in his hiſtory ſomewhere mentions a ſtatute of Charles the Setond, with re- 
ard to the drawing of horſes a- vreaſt on the highways, which was ſo impracticable, 
that the Judges on their circuits directed the grand juries not to put it in execution: 
this ſeems to have been aſſuming a very extraordinary liberty with an a@ of partia · 
ment, and that ſo recent a one. I cannot help here taking notice of what ſeems 
to be a very great impropriety (permitted every day in the courts of law), viz. the 
treating ſtatutes, and particularly modern ones, as being ill penned, and not haying _ 
been properly conſidered : they are the acts of the legiſlature of this country, and 
therefore this ridicule eternally thrown. upon them 1 is ſurely not inculcating a reve- | 
rence to © ig laws. 
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men of nens and; fifik it this" country never enter a Sure 
of juſtice,” but to: go thrdugli tlils moſt ridĩculous cerertiony': 
can the ſcxeants'who mutter certain Jargon or the judges 1 who 
_ prefide;- explaity t ſuch 2 perſon' what” is going forwatd'? 
what an impreſſen muſt this/leave with regard to other legal 
> In this enligh age, which other queſfionis 
| 1 with'fuct ftrength and forte of reaſoning Kenton 
char refined ſuntler/ which formerly prevailed to the diſgrace 
of che law), it ist high" time that” HE ſhould be | an ere of 
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by U 17 ” 1 fo fs in " baredit tate aig fic for breve 

a probibitione vaſtr, per quad breve multi Fuerunt i in errore, cre- 
detites quod ill, 5 vaſtum ecerunt, non "habuerunt neceſſe reſ- 
ponders, nif tamum de ve fatto poft þ brohibit tionem eit FA 
 doilnus ret ut ÞPujuſmode f error Alen Ke. J This chapter of 

"the law deſerves notice, as it ſhews that che ſtatutes of the 
gteateſt cofiſequence at this time were little known to the 
generality of the ſübjects. Waſte had been expreſſy forbid- 
den both by Magna Charta and 3 Edw. I. ch. ki. and yet 
we find that theſe Yarutes either were not known, or not con- 


4 9 


* 


 Mlbloticnce: if they had not epic notice by a writ to for- 
bid the committing waſte. It is a neceſſary maxim in all laws 
that 1 ignorance ſhall not excuſe ; and yet, before the uſe of 
printing, it was in many caſes a hard maxim, and is even fo 
e at 1 from! rr: 2 of penal ſtatutes. 1 


Tei is tobe Wildes that the fiQtitious proceedings in the common action of an 

were altered; no client can fibly be made to underſtand the reaſon of 

: 5 a fiction: if it is anſwered that there is no occaſion for his underſtanding it, 1 

8 ll inſiſt that myſtery ſhould always be removed, eſpecially when no one bad conſe- 

en can be ſuggeſted from ſuch a removal. Fabian Phillips, in his treatiſe on 
apias's por of outlawry,- gives this account of the introduction of the lea 

by our conveyancers ; © It was firſt oontrived by Serjeant Francis 

3 at the requeſt of the Lord Norris; to the end that fome of _ IO 

ſhould not know r wad he ene p. 116. | 
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rente fry tam e da e, cut per breve nove 4 fr 
Aiminu rex volens ur ctleris gat juftitia, Ne] The remedy by 
this, or any othei writ of affiſe, is now ſeldom' uſed,” but was 
formerly the common remedy [4], from' the greater expedi- 
tion in attaining the right. Lord Coke Linen us, that 
it was called an aſſiſe of novel a TEM in oppoſition to an an. 


| cient diſſejm The” juſtices in Eyre at this time went their 


circuits but once in ſeven years, and no diſſeiſin before the 
Eyre (if not complained of in the Eyre) could be queſtion- | 


ed afterwards ; and therefore a diſſeiſin committed before the 


laſt Byre, was: Called an ancient diſſiiſin, vrhereas that com- 
mitted after the laſt Eyre; was called a novel diffeifin.". The 
reaſon why aſſiſes were more expeditious than other remedies; 
aroſe from no eſſoin being allowed in them, and likewiſe that 
ini an aſſiſe the jury: is to appear as ſoon as the deſendant; but 


in other original writs no jury is to be returned, till⸗the pars 


ties have appearei, and are at iſſue. This chapter; in every 
part of it, ſpeaks with proper warmth -againſdi:delays* in pro- 
curing juſtice. 'Thus alſo ar ordinance of Charles the Seventh 
of France, in the year 1454, directs, Que les matieres'poſs 
4 ſeſſdires, et de novel d Maiſin, ſeronts decidees le plus brief 

4 que faire ſe peut; car autrement, par la nee, des i | 
<6. doiries,. les proces ſeront quaſi immortels [II. | 

It appears by tkis chapter, that the ſheriff uſed to take an o 8 
both from the diſſeiſec andthe" diffeifer : his claim upon the 
1 probably aroſe from the reſtoring him to poſſeſſion ; 
ſtatute however very properly directs, that for the future 
1 ſhould only claim this fee from the diſſeiſor, who was cer- 
. tainly the perſon to be puniſhed; and it likewiſe enacts, that, 
if there are more diſſeiſors than one named in the writ, the 
_ Heriff ſhall only be entitled to one or, on that the value of 
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121 one volume of the Year Books Pee Le 10 tet? Ali, contains * | 


4 decifions upon writs of this kind. Aſſiſe is likewiſe one of the N 

ads in Fitz - herbert and Brook's Abridgement, 75 | ; p 
Uo In his firſt Inſtitute. | | | 
4 888 Royales, P · 21. 
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the beaſt ſhall not exceed 55, and 4d. From this a very fen 


argument may be dran againſt the practice in many officers, 
who, when the names of many perſons are n in one 
5 inſtrument, are but too apt to charge ſeparate e 


+, There is a night of ne mentioned, ie this:  haper, — 


5 met with this Hehe or "al nf Ng it may: * bs a 
per. to mention, that Du Freſne fays, it is à right of toll for 


weighing goods (probably at a fair), and that trora ſignifies a 


pair of ſcales. Del he likewiſe derives: Troy: weight from this 


ward ; > 18 i 1 Ws leave to > etymologiltsy AND ans. 
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IE MH endinatum ft ao Suites ih en pin, 


Mi, non compellont juratores dicere preciſe, þ ft difhiſma veb 


nom ; dummoda voluenint dicere veritatem facti, et peter r 


. Juſticiariorum x ſed 2 ſponte velint | 

non, admittatur eorum veredidtum ſub ſuo peridulo i The 
latter part. of this chapter ſhews; that the conteſt» between 
judges and; juries was of a very different nature at this time, 
from what it hath been of late years. The reaſon of, this 
riſes from what I have beſqte obſerved, with regard t its 
being very common aneiently to bring attaints: againſt juries, - 


— 


quod ui hi int ur 


and an angry or diſhoneſt judge therefore drove them to the 


finding an improper verdict, in order to ſubject them to the 
proſecution by attaint; Admittatur eorum veredic tum ſub ſus pe- 
riculo. As this law is unrepealed, there can therefore be no 
doubt but a jury may find what verdict they pleaſes and the 


mis fortune is, that they run no riſque at preſent ef an attaint; 


there is however generally that e ation in . pers . 
ſeldom abuſe this liberty. 


Tbis chapter is generally. called 5 9 at Ni 91 Prini 3 3 
it relates to e e 5 in peng 3 Wen 775 
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14 There is at Edinb ha 8 whichi is called the 7 Cho and, 3 


5 bly from the trona, or pu lick ſcales, having hung oppoſite to it. There is like« * 


wile in the Rolles Gaſc nes, publiſhed by Carte, a record thus entitled, De officio 


4 fronagli, et peſagii lunarum, p. 2 e ces 8 OY R 4 
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| pore of the court of Exchequer ; nor is hn Gal mention 


i 14 Edwi III. ch. xvii. (which likewiſe relates to the au- 


5 eden of Juſtiees of N Prius) but only of the Chief Ba- | 
ron of the Exchequer, which is a further prof of what I 


have before obſerved in the Comment upon Magna Charta, 
that the Barons of the Exchequer | wete not anciently conſi- 


dered, as having the ſame office or powers with the 1 alles wi 7 
| the Bal Man Corn Phe. 1 


5 758 N ; "Y © A v. f XXII. 


9 multi tentintes vga: eruced in hn folly ant 
ir piu, in prejudicium dominerum ſiurum, ut tenentes | 
per _privileginnt templarierim et hoſpitallorum teri. fe puſſint contra 
N anmihdt feodorunt + ftatutum gi, quad hujitfmods' tene 
ment thpitalibus duminis aut rigi incurruntur, codem mou qud 


Adinitur mibi de tenementis aliendtis ad mortuam mammm. ! This 
abuſe of tht Khighty Femplars, together with another (pro- 
 vited againft by the 43d chapter of this law) of declining des- 

toerminatiolis in the king's' courts,” as alfs their large endo- 
mems L] and richts; ſeem to have been the cauſe of the 


diſſdłutiom of this Otder in the following reign tu, and not 


the erimed of wich they vrere accuſed. Many learned men 


have written it defence! of them, and particularly Mariatiaz 
Bocedce, and Dupuy [x} : Stubbs likewiſe aſſerts, that they 
had done notking which deſerved this perſecution; Voltaire 
ſays} Que deux et un temoins les accuſerent de renier Jeſus 


% Chriſt (en entrant dans Vordre) de chracher ſur la croix, et 


« 4 adorer une tete doree montee ſur quatre pieds, et que le 


5 « novice juroit de 8'abandonner a ſes confreres.” This agrees 
with the charge likewiſe in Dugdale's Monaſticon [y], where 


the eraminitjons are printed; but the proof i is very defective. . 
Their excluſive OLE were eus! y inconvenient in. N 


a An 33 1 4 1 renne 3 c 


| WP > p ne bent enden do that 8 poòr.“ De n 8 
I There is in Cox's Higory of Ireland, P. 89. an order to Sir ohn Wogati 
fl Deputy, in the year 1367, to ſuppreſs the trarernity of Knights Tem- 
18. c ; 
, in Baba” "os likewiſe: Janus Hit. de Eſpan. BE i. p, 01. 
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parts of Europe, and produced the ſame perſecution of the 


on5ERVATHONS: ON 


Order. The writers in defence of the Jeſuits attribute their 


preſent troubles, in the eee ene 1 ee Ber 25 
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ict conſiſts of fifty chapters; and what is ſtill more fingu- 


ike a very extraordinary diſtinction between a rape, and a 
rape by force which at firſt ſeems unintelligible, but receives 


opinion amongſt our writers on the criminal law, whether 


5 rape was a felony or not before this ſtatute, The viol or rape 
was felcay with us, as in France; the rapt (or ſeduction) 
Was not lel. By Tone of the ancient NE of Lari the 


nne 


* — 


— ” 


fa] N hats is a writer of character on the criminal Jaw of . in his 


chapter on the vial, cites this cr roma from Brunau, who hath likewiſe 


wrd ten a treatiſe, on the ſame ſub} | 
WS 0 Fapporte de Brunau a ce 8 un exemple memorable, qui fait alen ſentir 


' © combien. cette preuve eſt dangereuſe, et equivoque (ſe. de Viol), et combien 
e le juge doit ſe tenir en garde contre ces ſortes d' accuſations. Un; juge ayant 
- * condamneun particulier, qu une femme accuſdit de viol, a lui donner une cer- 


cc taine ſuomme par forme de dommage et interets; il donna en meme tems a ce 
« particulier la permiſſion d enlever a cette femme ' argent qu'il venoit de lui 
donner, ce que le jeune homme n ayant pu faire, a cauſe de la reſiſtance vi- 


_ & goureuſe que lui oppola cette femme ; le juge ordonna a cette derniere de reſ- 


« tituer la ſomme, ſur le fondement qu 'elle aur t pu encore mieux defendre ſon 


corps, que ſon argent, fi elle Feut voulu.“ | Vouglans, p. 498. + N 1757. 
5 4to, It is amazing that it ould have . wy two writers yy wel as per- 


| moi ſelle, ou autre femme deſormes, par la ou elle ne ſe eft afſentue, 
ne avant, ne apres, eit judgement de vie et membre. Et enſement 
par la ou homme raviſt femme, dame, ſpouſe, damoeiſelle, ou autre 
femme a force (tut hel fe affente apres) eit tel judgement" comme 
avant oft dit.] This is the only chapter in the old law French 
(and that rather more corrupt than uſual) in this whole ſtatute, 


„the latter part of this chapter is in Latin. It likewiſe 


nan explanation by ſome writers on the French law, who 
make a diſtinction between a rapt and a viel. The firſt of 
theſe was only a ſeduction of 2 ward, with intent to marry 
her, which is a miſdemeanor ; the viol on the contrary is 
_ what we underſtand by the word rape, and is puniſhed capi- 
tally. This diſtinction likewiſe accounts for the difference of 


Dt 


0 « monio 


: toriſent 0 $6, woman A edel, aſter hk rapes purges ; the 
offence ; by others not. By the laws of Scotland, the con- 


225 3 preentn: the pine, of the criminal [5] * 


„ 


not t alter the W 8 
SGteat attention is mewed, . 2 of = old laws ( of 
ee called barbarous nations), to the protection of the 


8 chaſtity. of women: $i qua fœmina vadit i im itinere inter 


e duas villas, et obyiavit cum aliquo,, et per raptum denudat 


E <Seaput eius, vi fol, mul&etur ; ; fi ejus veſtimenta levaverits 


e ut uſque ad genitalia denudet, vj ſol. ſolvat; et ſi eam 
1. denudaverit; ut, b genitalia ejus appareant, vel poſtetiora, Xit 


* ſol. ſolvat Lai.“ In the warm climates of Spain and Italy 


{ler injuries, or even the approach to a woman is made penal. 
There is a law of the Wifigoths (whilſt i in Spain) “ ne, ab- 
& ſentibus propinquis, mulierem medicus phlebotomare præ⸗ 


ſumat [e]. By a law of Naples,. in 1 571, this is ſtill 
carried further, and it is made a capital crime in thoſe, 6 che 


<< per forza baciaſero le dime, anche per ſotto rag, di natri- 
It hath as > "Reg. {TOI in me countries, that the 
8 for this offence ſhould be made within. a certain 
Thus, by the Jaws of Navarre : .** Las: mocas y doncel- 


© a defirupadas 1 non pueden pedir fu virginidad 0 eftrupo, fin 
4. dentro ds uatro meſes deſpues ghe fueren dasflradas, 0 gue 


66 fob ſu dicho dellas non fe de fe ninguna ni credito | g].” By 
the Sicilian Conflitutiani, the compl aint ſhould be made in 
eight days: by our law no particulaf time is fixed for the com- 


Z Pak. of this e but, if not recently made, it Mays = 
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: haps the French courts of Fate) abs this 9216 is in and terms 


Be tely 727 of Sancho s molt famous decifions wilt bove not of his inland. 
2 Init. P. 482. 
t Rape is punithed with death bythe laws of Bretagne, if the womin is not 


4 public Arumper; or, though; a public ſtrumpet, if ſhe lives with her huſbah | 
D*Argentre, 2250, Forbes, in his Inſtitutes*of the Score! law, hg it wes 
that a womaii may be comvie cd of raviſhing a man, Yi it. P. 128. 


41 Lindenbr. Leg. Alemaun. P. 378. 
e] Lindenbr. p. 203. 

18 ot Pte yol iv, Ly 5 5 
fe} P2456 56. | 
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0 x the perſon accuſed: 
Amis part 6f the Karte Having made it FERRY in this hin ü 
—_  - commits rape, ſuddenly changes from Frefich to Latin, and 


e moretur cum-adultero ſuo, amittat in perpefuun attionem pe- 


$16 . faftics, idhi Fectidlict es fttun obabitars permintcs.”” The 
=: _occafion-of this fudden thinge of the language, and in the 


oy 
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6f the dergy, it it is generally in Latin. Now ackultery and 
Ffornication are only offences of fpiritual conuſante, ard never 
Were criminal in this country either by the common or ſtatute 
By es ordinaties, „„ 
5 Veieri Martlqnt Math 


woman to ial adultety and fornication z the firſt offence 
i puniſfied with impriſonment for three months, and the ſe- 


long unrepealed, wen if Charlts the Secahdl had not ſuctetded 
to the throne. Though adultery and fornicatibn are mut 
| Civil offences by the laws of many countries in Europe, yet 1 
eaeannot find any which approaches to the ſeverity of the ordi- 


J 40 quis cum volente ei acquieſcente vidua uprum tommiſerit, flam- 
—_— te pus ultricibus exuretur LJ.“ It ſhould feem, that it was 
| lawful to burn the perſon guilty of fornication by the Je ewiſh 
1 at 3 . fo burn Tamar 0 5 
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rapes: Nulla puella tur ſuper virginei pudoris violentia, fi per unum 


Fueros del Reyno de Arragon, p. 164. 
ff Selen ch 
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* #6 Kronen argument of picfuttiption in favour of 
endes, © Sf nat ſpree reliquerit birui ſuum, et abierit, er 
[- tendi ditem ſuum, ft bir fins finite of alas caereione eccle- 


middle of 4 chapter, probably atoſe from what I have before 
| obſerved, that — 4 law tefavts t6 this intereſts or _— 


Jaw, but in the time of the cotmonwealth, and EN 81 
in is tale felonß, Without begeflt of 4475. in ben man hu! 


cond with death. Theſe ſtatutes could not have continued 
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I. Ms otattoad == 724 1 1 BY 


nances of the commonwealth, except à law of Sicily, “ Si 
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8 0 There i is a ve fingular a A ot the e of 1 with regard t to 
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we et noctem tacuerit. Si probatur violentia, vir debet cum ea contrahere / fir par; 
Wi fi 3 non fuerit, doner ei talem virum qualem babere Tal ante E Tac- , 
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rium in itinere Juſtlittarierum-:. ordinatum 4ſt quad de qualibet 


_ offiſa et jurata quam cuſtodiunt, capiant guatuur denarios lantum, 
de chirographis nichil, De bis gui voeati ſunt ante Jubitigrigs 5 


ad defendendum pigcitum ſum nichil pn ingreſſu vel egreſſu capi- 
ant, ad placita caranæ de qualibet duadena xii denarii tantum ca- 
piantur.] I have in the text taken part of the 42d chapter 


and part of the 44th, which both relate to fees claimed by 


certain officers, and between which a chapter relative to the 
Knights Templars is moſt improperly inſerted. The chief 


reaſon of my making any obſervation upon this part of the 


ſtatute ariſes from the words affording 2 a ſtrong inference, that 
the courts of ay + were not at this time apen caurts in the ſenſe 
191 2=Y they are.now Pray By be. An auen court at 


Age are e have 2 reaſonable ri 2 5 10 10 upon. | 
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| pit equal to 2 ſhilling at gelling t& thar if 4 ſpirit of | 
the law was attended to, it would, in a great meaſure, pre- 
vent what is now ſo ſenſibly felt as an inconvenience. The 


ſtatute then injoins the judges, in theſe emphatical words: 
* . 2 dominys rex juſtitiarijs injungit in fide et ſacramento 
bus ei tenentur, quod ſi hu) uſmodi miniſtri contra pret- 


"8 « diem ſtatutum in aliquo iverint, pœnam 5 infligant ra- 


6c. tignalem.” Wen the ſervants of judges at the Old Baily, | 


and the 9fficers! of the courts in Weſiminſter-Hall, have, 


upon certain oocaflons, taken not only a penny from the ſpec - 


s he but E inſiſted upon gold are they not within both 


= og and Ron of this Jaw 5 a is it not eier La | 
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8 In e Fin open court, ce enn could nv ev. 
| ad apy bes to be taken for admittance, 
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the 2 RO to BY it in | execution. a to what | is injoingd 


by the ſtatute ? x 2 2 


Other ts of hs Jaw FORD to . fats of the e | 
who was entitled to a palfrey [m] de tenentibus per baroniam ; 5 


and, if fach a tenant is an abbot or prior, the chamberlain is 


to be contented with: his upper veſtment, or- rather- the price 


IE it: for, ſays the law, it js more decent quod viri reli- 


gioſi finem faciant pro ſuperiori indumento, quam exuan- 


| « od \ Theſe" Rate birnen ſhow Og the man 
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a yre, Dervent, erf, Nid, Lore, "Swale, * "Teeſe, 


omnes alie aque in quibus Jalmones capiuntur ih Pegho, ponantur 


a in de «fenſo quoad falmones capiendes ; ; 4 die nativitatis Beate Marie, 


7 gue ad diem Santti Martini, et "fimiliter” quad falmoneti ron cal 
rantur, nec de oftruantur Per v. retia, vel per all ua ingenia, a medio 
Aprilis, . 22 ue 4 nativitateni Beati Joannis Bapii . J There 

are many ancient acts of parliament i in the Statute-book, "fol 

the prefervation of the Talmon, and fill more in the Scorch 
n] ſtatutes: the reaſon of this particular attention aroſe from | 


falted fiſh,” and eſpecially falmon, forming great part 4 the 


winter's proviſion; which appears, by the accounts of | ores | 
for the prom gore omg in Dugdale' $ Monaſticon, * on 
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This al of a rey; was cobabl Ae ned by the e FIN 
e = tenbuter per gay mT 4 confiderable 


TOOLS 2 Chambelldge is a 
head of | hooks French 3 5 Th 55 
[x] By one of the Black acts, it is 45 ound in OT to take any ſalmon 
for theſpace of three years which muſt have been very difficult to enforce;*as 'it | 
made one of the great Raple commodities of the country for A jon, There | 


is likewiſe 2 very fingulat provifion'by an Iriſm ſtatute of 11 Elz. e 


preſervation of ſalmon, by which-all ſwine, which feed on the firand arr the I 
ſea ebbs and flows, are ſorfeited; it, being ſuppoſed, by the ible - 
tate, tkat they feed on the ſpawn iof fiſh, and particularly: the” fpawh 


and cels. By one of the laws of ths ancient Wiſigoths in Wein, n. earn; is = | 
iſ for ſalmon, but on one fide of the river, and that only to —— in our laws 
is called the flum' a _— and which they deſcribe to be that half of the water, 


included between bank ot the river, and the greateſt force. of the ſtream. 
Fuero Juſgo, p. 591. There are likewiſe very minute regulations to the ſame 


N Gele e n TONS 4 e & Ropales, . AT 55 | 
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: es - 45 13 E DW AR DI 12 „ 10 
eg 5 Not only: private houſes relied upon e of ſalted fim 
1 for the winter's conſumptien, but armies at this time could - . 
in, | not be marched or ſubſiſted without them; there is, in Rymer | 
1; Jol, an order of Edward the Second, to provide 3000 dried 1 
1 is ſalmon for this very purpoſe. Thus likewiſe Monftrelet [G]. 
ice MW. . mentioning the defeat of the Engliſh, and their convoy being 
li- taken. ſays, Que grande partie du charoy des dits Anglois 
an- s etoient charges de harene, et a ceſte cauſe Is battaile fut 
an- pelle a battaile des harens. ; 
3: i The regulations of. this ſtatute were le intended 


For the Northern rivers of England, which empty themſelves _ 
into the Eaſtern ſea, as appears by. the names of thoſe which 
arte enumerated. It would be indeed highly abſurd to fix. the 


OT | ſame time for all rivers indiſcriminately, as rivers. even upon = 

fo 3 | the ſame coaſt, if at a conſiderable diſtance, often vary in the 

1 . 2 time of the Salmons coming up to them; and, between the 
= Weſtern and Southern rivers compared with the Eaſtern, there 
75 is the difference of months. It muſt be admitted however 
4% that there are general words which follow, and which include 
as all rivers in the kingdom ; but I-ſhould think that the word a{/, | 


. after the enumeration of the North Eaſtern rivers, would re- 
_ -ceive a limited conſtruction, as it ſometimes does; for if the 


6 | _ Thames was meant to be included, could this parliament fit- 
ne ting at Weſtminſter upon its banks, have [/] omitted the 
100 particular mention of * and at before the other Eaſtern 
WU rivers? EY 
mm Aﬀeer all, theſe N are - cler Beete or, if put 
nin force, do not ſeem to have any great effect: there are ſome- 
2 . times, for many years together, great quantities of fiſh, and 
15 8 at other times great ſcarcity, both the one and the other pro- 
_ bably ariſing from cauſes, which we are totally ignorant of; 
4" and indeed we know leſs of the natural hiſtory. of fiſh, than 
de f any other kind of animals. If any new law ſhould be 
the 15 thought N why wo not the policy of the late Game = 
ſta- | : 
mu „ 48 vol. v. | 
er, 3 In his Chronicle, vol. ii. 2 5 251. Pais F 
. Ĩs?'] Upon locking into theRatute of 13 Rich. II. ch. xix. avi recites this 
me | 4 of Weſtmniſter the ſecond, the Thames is mentioned before the Humber, 
. . ſhows the great inacquracy in tho citing or referring to ature former: 

5 8 bed dators theuſe of printing, . 
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EM. OBSERVATIONS his: Pl 
EX a be adopted? and why ſheuld it not be penal for any peiſon 
tts have at his table fiſh in the/ ſpawning ſeaſon, as well as it 

Js penal to have a partridge or pheaſant in the prohibited 
ktimes 14 Te cannot however be done by a general law, ü 1 
' {aid before; and the n the" maſt be gehe for the S 
_— different rivers | 8 17 5 ah adtoalmottent 7 
Nuis ſtatute, from che a dens which. dees, = 
together” with the ſtatutes of Wynton, and che ſtatutes of : 
Labourers, Liveries, and Maintenance, wers ordered to be EI 
proclaimed in every county by Edward the Fourth, This js 1 
mentioned in the Year Book of the firſt of Henry the Seventh | 
I, but che Ohief Juſtiee obſerves, that ſome of the privy 5 
counſellors; who had juſt-raken” an oath to obferve thaſd law 0 


and put them in execution {before the king in council), broke 1 
e R's e even ex in ee ai , 2 5 it ml 5 © 
. ii”. fe 5 4 * > J. : 251 Jo © ST 446: ; | | ; ! 
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be 1 uders, burnings, robberies, and theſta were com- 
is mitted, the inhabitants pf the county were more willing to 
th Excuſe the offender, than 49; puniſh for the inj ury to a ſtran 
vy ger and that if the felon was not himſelſ an inhabitant of 
* the gpunty, yet the receiver of the ſtalen goods frequently. 


3 not give proper ſatisfaction in damages to the party robbed ſu : 
Th This preamble therefore ſhews the particular propriety of the 
58 _ regulation of bue and cry uo] at this time, which made the. 
ich whale cauntʒy anſwerable, and therefore took. away from juries 


befpre abſerved on the-Gth-chapter of Weſtminſter the firſt 3 
the praviſjons of the ſtatute however hays been much neg». 
eren 1 e at in 855 eee, ur 
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n tranſla 
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d when d, aroſe fi rom his 


oinville, '** leffons buer geſte chiennsile; or, 
8 yr 2 1 . Hue and cry therefore (from the word buer © 
d an Tenſe) fignifies, what it really is, „ the 
felon, — 2 Le Lou Paris, 1761, F | 25 


p Sce the article Hut in wee, Did. Iymalogig 


1 as kor e aer wre. wan, bee 1 


= iN che 228 e, that huer fi 3 4 Thus wh, 9 58 unt 5 


was iſa, which produced-the ſame partiality in zuries who did 


the indueement tg ſpara their countryman hen indicted. It 
continues hawever an excellent regulation of palice even at 
chis day (when: jusies do not determine between the griminal 

ang the publiek from the ſame blamable prejudices), as I hau 
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106 . OBSERVATIONS ON 
Elizabeth, the conſtable, upon notice of a robbery, did not 
cCeoonſider it as part of his office to raiſe the country. We find 
by the p > 206 1s that it is by no means confined to: the of- 
fence of robberies, as generally underſtood ; but extends 


likewiſe to murders, burning, and thefts, being thoſe offen- 


ces which require an immediate purſuit and puniſhment of _ 
offender.” Hue and cry was an old inſtitution in man 
France, * et Pluſors fois avons nous tee TIA 
et. que tuit ſaillent à cris. qui avenront, et que caſcun' met = 
1 en arreſter les malfaiteurs ſuſdits [x].“ Mr. Mildmay, in 
His account of the Police of F France, informs us, that at this 
ay the Lord of the ſeigneurie is obliged to proſecute every 
5 Kiawkes Bis on expenbe, and which is often à very: heavy 
dne : it is believed however, that the raiſing the hue and ery 
ib at preſent as much diſuſed in France, ab it is in England; 
zal ſThis law which conſiſts of ſix different chapters, relates 
only to regulations ef Police, which" is very uhcommon in 
theſe; capitularia, or collection of Jaws 3" thoſe of Magna 


Charta, Weſtminſter the ficſt and ſecond; dane eee 
8 mifſcellanedus matter, without an kind of connection; the 


Itch chapter directs, that the walls of the great towns — be 
mut from ſun: ſitting to ſun: riſing, and that watchmen ſhall 
patrole the ſfreets; the Stk directs, that the highways ſhall - 
be cleared of wood? to the breadthi:of 200 feet, in order to 

prevent the felon's!concealing himſelf [x]? and the th and 
laſt directs, that eyer man ſhall, according to his ſubſtance, 
Have arms'in his . e, in order to purſue the felon effectu- 
ally; and- the conſtables are ordered to vie the houſes at 


ſtated times, in xder to ſee whether the er have provided. 
chemſelves with ſuch proper armour ee 

1 There are ſo any miſtakes in the Wande, or original 
| French, of this ſtatute, that Iſhall here take notice of them : : 


\ ine e e vile is alete 1 e, 5 i 
5 Yr guntt ag t l 

— Tr =; 2 2 REY VVT 5 v7 1 OE WITTY | 

0 + 8 255 2 n Be e FT 5 + ke 71 I i 
1775 Beaumanoir, ITT 3 „ 

51 The word, in the original, is (oper, N which Ggnifies e — 7 a 

mole. Inthe Year Book of 4 Edw. IV aſch. the term of entabis ſous Ia terre 
= E applied 920 Humphrey de Neyil, who, had thus hid himſelf in Northymberland 
I] 'This is the firſt inſtance of a power given toofficers to enter 3 a boat, in or- 


£ yer to ſee if a . . r. is 52 in execution. 
I | | ſhould 


* 2. 4 


s A TUT UN WIN ToR ur 


mould pe every town, as the word vile is tranflared'i in the fol- 


lowing chapter. The tranſlation of the beginning of the 4th - 


chapter i is indeed very intelligible, but i it by no means follows 

the original, the meaning of which is obſcure, and ſhould 2 
probably be thus undepſtoad ; - 6 Nor ſhall any. one bags i in the 
e ſuburbs of the town, F NOT in the day time, nar etun in the f 


ce DAY TIME, his hoft will not anſwer for him,” 25 In the | 


th chapter, the wood is ordered to be cleared in the high- 
rays, ec iſint que cet eſtatut ne extende pas as ke ſes, af 
& gros fuſz: 275 this is tranſlated, ſhall not extend to 5 
nor to great trees. Now an aſh-rree, in French, is JF 


| * ind an Oak is chene, or queſne ; and therefore the word tak | 
uſed in the ſtatute, moſt clearly ſignifies an oat, and not an 

| TY ; "though. it is "admitted that an 4%, from the thinneſs' of 
the foliage, -is leſs likely to conceal a robber than an oak.” At 


tte latter end of the ſame chapter, he ho makes a park, is 


ordered to fix his wall ( atant quil Joyt la leeſte de deux cehs | 
5 pes pres del haut chemein” This word j jeyt ſhould moſt 
clearly be fot, and the tranſlator hath entirely omitted me 
words h lege, or at teaft. "In the'6th and laſt chapter, the 


word chapel de fer i is tranſlated a breaft Plate, which can mean 


83 


no other part of armour than a Helmet: Cotgrave, in Ks :. 


Dictionary, ſays, that chapel ſignifies the ſame with thapegu;; 


and Du Fr reſne lays, In 1 is N "WF gol . 
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"Ew goa Wake anne 13 Edyardi r A. b. 1285. 
nite df Gircurypedte agatic 3s well as the St . 


A. E St ute 
inte, of Merchants (already. taken notice of in what hath 


is-lay's being local, or from what ather reaſon I cannot 
tend tg _capjeQure, this Gatute Hath never been tranſlated, 


. there wene Path hy night and d. See 
FW: e ae reets of Lpndon; it therefore directs, that no 


215 Ti ron apres, Fur fen Le]; aud that they hould 5725 
DO, n any Kind uglefschey wars Grant Seigneur, gu autre 


1 Was £9.Carry a hight with 10 
ending . — As part, of 


* 2 that the Cardin 50 ba Pes i098 nſcrvator of _ 


RY 8 4 


horn id op. the Statute of Aan Burne!), follow next in the | 
| Statute-boak. ; byt I ſhall. make ſomę⸗ gbſeryation upon the | 


let A ant af its orders, as it relates to. Police, and was 
e ame ſeſtion With the Statute of * Wy Iynten. WR : 


it contains: ome very. curious particulars, The pre- 
ORE i fait 6 bard} rc urg Alan ge batrgunt GJ c parmi 


te A Gs: ang even if ſuch a perſon. WP in 


— 


fa} London was at this time (as it hath continued fince) the e of this 


iſland, and without a ſecond. Fitz-Stevens, who wrote in the reign of Henry the 


Second (amongſt many other-curious and entertaining particulars) ſays, that this 
city could then raiſe 20,000 horſe and 60,000 foot ; and that when the citizens of 
other cities were ſtyled Cives, the Londoners had the appellation of Barones : 


their liberties therefore make an expreſs article of Magna Charta. Fuller, in his 
_ Engliſh Worthies, ſays, that foreigners often conceive-London to be the iſland, and 
England the metropolis. 


[4] I conjecture batraunt to ſignify the ſame with barreterant, or quarrelling ; 5 
the French is very corrupt, and the Gloffaries give no light. 
{c] We find the cover feu is here mentioned as a common and approved regula- 


: | we dg 7 e er ſt of the ancient monaſteries and towns of the North of 
a n 


t was merely to prevent the accident of fires: buildings 


were then of wood; and Moſcow, being built of this material, generally ſuffers 


once in twenty years. 

[4] There is a enerally vulgar error, that it is not lawful to go about with a 
dark lantern : all popular errors have ms: N and this nn may 
poſlibly have been the wear of it. 5 


„ 
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 amoventibus diviſas. 
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o 


# 


I cannot find in any of the Gloſſaries; it certainly means 
| however the ſame with the Roxnd-houſe, and was either anci- 


ently an old butt or hogſhead, or ſomething built in the ſhape 
of one. We Mill retain the | name, of r for this l 


buildings, e eee eee * 


aid an6ther in the Church - yard of Weſtminſter-Abbey. As 
_ this puniſhment ſhould ſubject the perſon confined to ridicule; 


it might not perhaps be amiſs to reſtore the original Hoyſheads 
WR of theſe more elegant and modern buildings. 

The next regulation is, that no tavern, in Sin eld . 
vine or beer is ſ6td, ſhould receive gueſts after cover Hu. This | 
tient have been well intended by the legiſſatute, but it pro- 
bably was the ocenſtol of greater drunkenneſs 3 255 to evade 
it, they were obliged to begin their debanch eartier. - The 
penalty upon the ravern-keeper for this offence is remirkable, 


zs the fine is inereaſed even to the fourth offence 5 and I do not 


recollet any other inftance of 4 tarute going Tryon the 


third. 


There were boweivt deeper ande of theſs Arrays 8 
mults in the ſtreets than the reſort to taverns, as the inhabi⸗ 
tants of this 66uritfy were formerly much more iraſcible and 
vindictive than they are at preſent : the number of different, 
ſtatutes againiſt gothg armed, and wearing liveries, are ſtrong 


Prodfs of ſuch a diſpoſition and temper. Maihem makes a 


STATUTA CIVITATIS LONDON, &. 9 


F 


* 


confiderable head of the ancient criminal law, which i is an of 


_ fence we hardly ever hear of at preſent. Bracton likewiſe 


mentions caſtration as not an uncommon crime, and ſays the 
- puniſhment was ſometimes death and ſometimes baniſhment 

The obtaining deeds by violence or dureſſe makes alſo 
a conſiderable head of the ancient law; and one of the articles 
Formerly given in Charge was likewiſe de corrumpentibus, vel 
Riley [ f ] mentions an intolerable and 


increaſing grievance of proſecuting by appeal in the name of 8 


infants, par queux ils ſont empriſones et mult grevez. ;” 


and | which oxcalioned the 31 Edw. I. Stat. ii. emitted, 4 95 1 
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Fel Lib. it. ch. wh.” 15 . 
7¹7 In his PI. Park, p. 292. and GR Raw,. I. 


5 lr O 

nition of Cmffiratee. Many of the old writs in the Regitiet 
| likewiſe: | prove this, as the writ De manſo obſeſſo per quod terrd 
ui inculta; — Duod feneftras in minutas artes ſechit,— and 


the thirteenth; and that the impro | 
_ regard for ſocial, duties have- gone hand i in hand With the im- 
provements by learning and commerte; nor have I any doubt, 
but” that, if any thing like a regular government, conti- 
nues in this iſland, fucceeding ages will not only be more 
refined and poliſhed, 8 comes of Kill more eee mem⸗ 2 


N 1 n — 7 * 
f "DT" . De, ALES 


"= 0 


Quia tenentes non audent morari ſuper terris ſuts — Theſe are 
injuries non noftri- eneris, nec ſceruli: notwithſtanding. the 


os general inclination to'decry every thing modern, I cannot but 
imagine, that the inhabitants of this country are, in the eigh- 
an. they were in 


teenth century, infinitely more virtuous;..t 


| of the mind and 


bers of ſociety [ f]. - 


At the end of this Airs, power- 18 gives to the "rh to. 

= make what alterations, from time to time, he ſhall think pro- 
per in theſe regulations; and the ſame power though it might 
alarm at preſent) was given to Henry the Eighth, by the ſta- 
tute of Union between England and Wales, till repealed by 
the ſtatute of James the Firſt. There ſeems likewiſe. to have 
been a doubt at this time, whether an act of parliament, paſ- 
ſed by the predeceſſor, bound the ſucceeding king; for by 


the forma conceſſionis chartarum (a law of the ſame ſeſſion) the 


prelates, counts, barons, &c. apply to the king, Quod 


96 cartas a progenitoribus conceſſas de gratia ſua confirma- 


ret: and the anſwer is, Nos autem prædictas conceſſt- 


ones gratas habentes, Ye eas 78 nobis et heredi- 


« bus noſtris.? © 
There is a period at the end of this law; which; as it 


biss in all the editions, is abſolutely unintelligible, Le 


6 rey pur ceo que ſes mynyſtres ſovent ow ce/te enquerelez de- 


. & vant les avotours des pleintes :” this ſhould be read ont er- 
enquerales &c. "OM for ths: e ſignißtcation of the words avotours 


= 
U 2 Os 22 5 1 ay 


4 bd 4+ 
10 


2 * 


fe] I would aſk thoſe who chink otherwiſe of ths Lappen e 93 1 
modern times, whertrer they fuppoſe that, in the thirteenth century, any one 


— . 


2 have thought of ſending 100, c oo / to the inhabitants of Liſbon aſter tlie 


e ? or would have 300 to 8 the French . 4 


* 


* 


in that court LJ. 


STA TUTA CIVTATIS. LOND ON, be. &. 14. 
54 5 , it is explained afterwards to mean the ſame wits. 
© guditours des Pleintes; J ſhould take theſe auditors to be the 
Maſters of Requeſts 3 and ſome other ancient ſtatute mentions | 
the Vowters in 19 which POET: ſome of the officers 
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[5] This afficer; in dhe Yer Book of 9 Edw. IV, T. Pack. is iyled Boucher 2 
8 r and it is ta 


MOLE IN Opry, e fy him for the 


office. 
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2 a abe ut hi * 4 
rrcumſpette agatis de negatio . 


an "RE. Corn ex 
F tk, and the words 
| "gente epiſcopum Norwicenſem et clerum, are only put by way of 
example, and that they extend to the clergy in general. 
Prynne [i] ſtrongly oppoſes this opinion of Sir Edward Coke's, 
and it ſhould ſeem upon good grounds; his arguments are 
however too prolix to inſert, and I ſhall therefore only refer to 
him. One of Prynne's arguments is, that this is not men- 


tioned ãs a law by any of the Chroniclers of the time, and 


particularly by Thomas de Walſingham. This aſſertion 


hath been found to be true; but Thomas de Walfingham, 


though he does not take notice of it as a law, yet furniſhes 
us with the real occaſion of making this ſuppoſed ſtatute; and 
this occaſion ſhews, that it was probably a writ, or rather in- 
3 ſent by Richard the Second to the judges, than a 


- ſtatute of Edward the Firſt. The biſhop of Norwich had 
. preached up a Cruſade, in oppoſition to the king, and with 


ſuch effect, that the parliament diverted a fifteenth, granted 


to the king pro bellatoribus conducendis, to this bigot's expedi- 


tion againſt the Holy land. I ſhall inſert here Thomas de 


3 s own account [I]. The king afterwards iflued 
e writ | 


1 vol. in. p. . ; 
4 «© Diebus quadrageſimalibus faftum eſt 8 Londoniz, in 450 
per plures dies tractatum fuit de poteſtate conceſſa per ſummum pontificem 
oy 3 Norwicenſi, et de | ge ſua contra ſchiſmaticos, et factus eſt ibi 
am pars, quorum corda Deus tetigerat, volebat 
eum proficiſci tanquam eccleſiz pugilem contra hoſtes Chriſti : pars adverſa re- 


é pugnabat, aſſerens non eſſe tutum e plebem regis et regni preſbytero 


“ inexperto : et ſchiſma erat inter eos. uam cauſam pontificale negotium, 
© ſimulque totius eccleſiz, protelatum 8 que ad Sabbatum, quo de paſſione 
eruceque dominica in untverſali eccleſia fit mentio ſpecialis. Tandem poſt 
«© multas tergiverſationes per duces regni factas, poſt plures altercationes interpo- 


r 


6 * 


* 


»» 
* = 
> 


| a writ of ne excat regno t6 this turbulent ecclefiaſtick, which 


be Would not obey; and therefore, ſays the Chronicle, 


5 


„Re keit temporal epitropi Norvitenſis in minus ſits 
* eo quod inobediens erat voci ejus, quando (ut pramiſſimus) 


« revorayit eum per breve ſuum, cum paratus eſſet ad trunſ- 


1 fretaridum; ſed tamen epifcopus redite nolit!'“ This 
e . . afro ado r 
ſeemz moſt clearly to explain the occaſion of iſſuinig this'writ, 

and indeed the initial* words of it; for as this biſhop Was 


| popular, l 5h neceſſary cher the King; Having ſeite@ dis nr. 
 poralities,” mould direct his officers © ecircumſpecte "ugete! de 
<"negotio tangente epiſcopum Nortvicenſem, et clerum.“ As 


OE 10. 


bly involved in the conſequence of this ſeizure of the tempo- 
th 92785 1 3 151 2 — 5 5 Hs {FE 9: Yeu W *, ber Se 5 ONES { "ISR 5 5 


©. G q % 5 0 4 2 1 5 1 


m, ipſa 


© cretum guizta dacima regi præconcęſſu in ſuperiori parliamento pro bellatoribus condu- 
* cendis. 1 vero N 6.0 


_ © pro maris cuſtodia, dum epiſcopus agere deberet in remotis. Quibus ita ſe ha- 


cc hentibus, miſit epiſcopus literas ſigillo ſuo munitas per omnes regni provincias, 


« 


f 5 videri poſlibile, quod ante regis conſiliariis, vel hujuſmodi profectiorſs adver- 


Abby. 
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u STATUTE OF CIRCUMSPECTE AGATIS. 11 
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Sabbati bor. 


9 2 volente) ſunt accenſa devotione corda cunctorum, ut pene nullus in tam : | 
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of laws which, oply. mentions ;t 
| Gs, or chapter, k 
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T TD is very. 8 thats though 9 hath found 5 
4 > place amongſt the Engliſh - ſtatutes, the | colleQiion, of 
Iriſh, ſtatutes, printed by authority at Dublin, begins, only 
with the Ordinanges of Kilkenny, in the third year of Edward 
- the Second. There can be no doubt however, that this Jaw 
extends to Ireland if not repealed! by ſome Ixiſh 3; of parlia - 
ment; 0 by Heyaingę law, in the time of Henry the Seyenthy | 
all. precsdent Engliſh ſtatutes are made to bind in Ireland [el. 
Notwichſtanding what bath been ſaid by many Hiſtorians = 
of the. total, conqueſt and ſubmiſſion of Ireland to Henry the 
Second, Sir; John Nayis very properly obſerves, that this ſup» 
| poſed. conqueſt did not extend much further than the: neigh- 
pbourhood of Duhlin: for with what propriety can that be 
called a conqueſt, where the conqueror cannor enforgs hig 


on das and regulations? It was by degrees only (and thoſe 


yery flaw ones), that they werecivilized and brought to a ſtate  - 


of ſubmiſſion. Freiſſart gives an account of à very ſingular _ 
converſation, which he had with Henry de Baſfida, who Ws 
an equerry to Richard the Second, and attended him in his 

expedition to Ireland. This Baſtide was, in his yquth,; a re- 
tainer to an earl of Ormond; and, by a fall from his horſe on 


an attack of the wild Iriſh, was taken priſoner by them, con- 


tinued ſeven years in captivity and. married'a daughter of one 


of their chieftains. By this means he ſpoke. the Iriſh as flue 
ently as he did Engliſh, and was pitched upon, by Richard 
a Jevend, e e who came. e 5 
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5 A. to kim whilft he was in Dublin. The whole account of thefr 
reception and entertainment very much reſembles that which 


f . ” = eſtoyent les quatre roys tres rickement veſtus (at the ex- 
| pence of the E ngliſh) 4 et s'zſſirent ce jour à la table du roy 


„ Richaid” (deere this he mentions, that every thing was in 
common between theſe kings, and their ſervants), et deve 
ce ſcayoir quils furent multes regarden des ſeigneurd, et * 


cent qui 1a eſteyent, et “a denne eaülſeg car ils eſtoyent 


„ — eſtranges, et hots de dentenance des deu d' Angle 
59 IS et autres natibdns, et nature senclinè volontiers 4 
rtainement (Meſſire 


ec yevir choſes nouvelles; et pour lors cer 
4 Jehan [?P): c'etoit grande nouyaute'a veoir'ces: quatres rois 


e P[reland.' - -Meſſire- Henry: {reſpindy: "Je"fors I Se.)“ 
s ſays, that tlie cauſe” of theſe | 


. The mne author: afterwy' 
| four kings [z] being willing to do bemage te Richard chiefly 


aroſe” from his bearing the arms of Edward he Confeſſor 


5 which are 8“ une 'croix'/porencee d'or et de g jeules, a uatr 

e colombs blancs au champ de leſcu et de banniere“, "inftead 

85 of the arms of England, which 1 Leopards, b and" not 
Lion. FEES : TOI "ICH E026 305 6s 75 DW ds MI OE: D3 & 591122 


Much later than this, in Wehen. nay a parliament was 


held at 7% u, in which they were directed not tö ſuffer their 
deards to grow on their upper lip, nor to wear ſhirts ſtained 
wich faffron [5]; and fill later, Spenſer, im his Dialogue 
upon the State of Ireland, ſays, that, in the time of Queen 

: A your” let . , hang ſo far « over r their" 3 
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Notwithſtanding an Iriſh ſtatute of Charles the Firſt; that opprobriut 
of plowing by the horſes tails, ſtill continues in the North Weſtern parts, as 
2 does inthe N W. Highlands of Scotland ; it ariſes, I ſhould. imagine; from not 
ing able to purchaſe collars and other more convenient harneſs: as for the bar- 
rity; the cuſtom which. prevails in Samer ſarſbira, and the North of England, ag 
the feathers from live geeſe ſeems to equal it. There is an Iriſh ſtatute 


AD againſt the practice of tearing the wool off the backs of live ſheep, intead of | 


- ſhearing z as allo againſt the practice of burning the corn, inſtead of threſhing it. I 
have been informed, that this continues in ſomns- of the Weſtern parts of Ireland; 
and indeed burning the. corn is the practice in many parts of Aſia, I have likewiſe 
deen informed, that, in the neight ourhood of Geneva, the gxen draw” by their 
„5 Horns without any collars. | EE | 
| | that 


we bare thewn lately fe, Qherokees and Mn Z | Et 
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| ORDINATIO. PRO. sr HIBERNLE;. Ty: 15 | 
| gat t was difficult. to diſtinguiſh. one from another; Ini Wie Lia 
: Amel ty greatly 1 favoured their thefts and rapines on the Eng- 
| lib. There was indeed a ſtatute made at Kilkenny, an de 
5 fortieth year of Edward the Third (whilft the duke — 
ö was lord Deputy), to aboliſh the Brebon, and introduce the 
5 Engliſh laws [t],,but this law was certainly never carried i into 
execution beyond the Engliſh pale, any more than another 
made in the tenth of Henry the Seventh, by which the uſe. of the 
Triſh language was forbid under penalties [a]. The firſt ſta- 
tute, which thoroughly eſtabliſhed the dependance of the 
Iriſh, was the famous law of Sir Edward Poynings, who 
was een of Treland in the . of Dany; the | 
Seventh. . | 
It what hath 1 87 hors 3 5 mans; any Additi- 
onal proof, the preſent. ſtatute ſupplies it; as it conſiſts of 
eighth different chapters, and not. one of them aboliſhes any 
of the Iriſh cuſtoms, or Brehon law): the regulations have 
nothing very particular in N and are calculated ar for 
the Engliſh pale. + . Til 
|. I ſhall therefore make no on. except. on the IE „ 
_ chapter, which directs, that the fee of the marſhal, or gaoler, 14 


r 5. ns EP EY in N 


Fe from the priſoner, when he is ſet at liberty, ſhall not ex- 

5 ceed 49. This ſeems moſt clearly to prove the right which 

Ir the e gaoler hath to a fee by the common law. As the crim 
d nal is almoſt always in neceflitous circumſtances, the pay- 
ie ment of this fee is often diſputed, and always moſt juſtly | 
N complained of: the remedy however ſeems: to be by ſettling a 


8. proper ſalary on the gaoler, as otherwiſe he is moſt clearly eng- 
titled to it. Many, who exclaim againſt the gaoler's fees a 


4g unreaſonable, may not perhaps know that a ſecretary of 

. ſtate, or his officers, claims a fee of two guineas for an 

* | anſwer to the judges repreſentation, that a criminal is a pro- 

" as: 8 of f the 1 8 e upon condition of e 
LS 
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of Edward the Third, purpoſe, 1 another, p. 
| [#] Lord Bacon, in a yaa lon BE GEE. 
A barbarous laws, cutoms, hal of appar, 6 al thi poo 3 
CT ery chr aer hp of bart, 
1 8 8 
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ell the es em ale 1 which a Scotch att of parliament 
paſſed, before it became 4 law : I ſhall here take notie of 


| "ho''6efeinonies and checks fequiſite with "regird ie zn ln 


8 Edvard Takes C] informs us, that the order of pro- 


3 


and fummons in parliament” is firſt, that the 
. "Lievretihr and Council do certify, under che great ſeat of 
"Ireland, che cauſts and confiderations of all ſuch acts as fee 
good to them to be paſſedd in parliament: they ate then to be 


"afirined, altered, and returned under the great Teal bf Eng- 7 


; land Fx}. PE 


Tue Fuftice of Ireland, mentioned in this tüte alfwers 


to the Lord Lieutenant, and Was rather 4 mifitary than civil 


officer; the Lord Juſtices of Ireland at preſent have Aid te 


£2 Cuche, though they generally have confifted of an Archbiſhop, 
J Chaneelfor,. and Speaker of the Houfe of Commons. 


There ſave been great and learned tontroverfies berrcen 


Molyneux and others with regard to an Englift act of parka. 


ment binding in Ireland; and Molyneux, who conrehds it 


mould not bind, hath argued ſtrongly from an Englith ſta- 
tute's not being fuppofed to extend to ireland, before Poyn- 
Hig ack in the reign of Mehry the Seventh, There" ix a note 
on the roll of the twenty firſt of Edward the Firſt fentitled, 

A nulgfucuribus in Pata ) in thefe wotds : 4 Et memorandutr, 
** quod iſtad ftatutum de verbo ad verbum miſſum fille in 


e kifderniam, teste rege len Kenynton, 14 die Auguſtft, 


« ann regnt fut vicefimo feptimo : Et mandatam fuit Jo- 


. kannt Wopan, jafticiarts' iberniz, quod ptedictum ſatu- 


tum per Hibermam, in loeis quibus expedire yiderir, legi 


* er publice proctatnart ac frmſter teneti facfat.“ This note 
molt fully proyes, that che King "Hog his fote authority, coufd 


| iniffoduce any Eugrütm law j and will that uthorfty be feſſened 
by the concurrence of the two houſes of parliament ? There 


is alſo. an « order of Charles the F irft, i in the third year of his 


e ne Sat 


a reign, to the treafurers and chancellors of the mpegs 
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| ORDINATIO PRO STATU HIBERNLE: 


bock of England and Ireland; by which they ape direQed to 
increaſe the duties upon Iriſh exports [y]; which ſhews that 


it was then imagined, that the king could tax Ireland by his 


pferogative, without the interventionof purliament. What 
would have been the anſwer of an Engliſh parliament, in the 
year 1650, to the late claini ef independency i 
will appear by the preamble' to an ordinance of the gd of 
October of that year: Whereas in Virginia and the iſlands 
4 of Sr. Chriftophers, Nevis, and 


< other iſlands and places in America, which were ed at 


<< the coft, and ſettled by he people and authority, of this nation, 


'& which are and ought to be ſubordinate. to, and dependent upon, 
„ England; and hath tver fince the planting thereof, and ought 


5 t 1% bo. ſubject to fuch latus, orders, and regulations, an al 
: Fifi E act 
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in the colonies, 


Montſerrat; and diyers 
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Vim 110 EMPTORES TEREARUM, 
wing. | Anno i dv. 1 A v. 120. 

'T mould dem; — N this kate, no one, who 

held land under a ſuperior Lord by any ſervices, could 


pendent, uſed to make ſecret feoffments, by which, the 
Lords loft their eſcheats, wardſhips, &c. quod durum mag- 
natibus 'videbatur, ſays" the ſtatute, 1 hey thought it there: 


„ provided the alienee held by the ſame ſervices under the 
| | ſuperior Lord, by which the enfeoffor held before ſuch 


1 flyled the fifſt great Statute of Alienation. 


* further, which it is material to obſerye upon, except that 
this ſtatute is likewiſe to be found in Riley's Placita Par- 
liamentaria,' which begin with' the eighteenth year of Ed- 
ward the Firſt; and that the ſtyle of this king i is, for the 
. = dime, Edward the Son Ui Henry [a], which I ſhould 


Himſelf Edwardus, filius Edwardi, Edwarti flii, but after- 
wards OY it to Edwardus 72. n trtius. Sir 


8 1 5 « > 1 4 * 
— ——_— 


12 
* 2 * 83 „ * 2 — at 


5 WG] Thi ti ntl enn, bt nate rents, 5 


| "(on without his licence. As the Lord probably inſiſtell 
upon large fines on ſuch a licence, the freeholder holding 
under him, and who now began to be rather more inde- 


fore, on the whole, convenient to permit ſuch alienation, | 
' Alienation, and by this means the change of tenants be- 
came 3 matter of indifference ; this therefore may not be 


It conſiſts of three ſhort” chapters, and nothing occurs 


cC“eonceive he had aſſumed to diſtinguiſh him from the two 
Edwards kings of England before the Conqueſt. Thus 
likewiſe Edward the Third, for à conſiderable: time, ſtyled 
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is H A L 8 PR Py this ſtatute . two Aber laws 
which paſſed the ſamè year (entitled, Statutum de Moneta 
parvum, et articuli de Moneta] as forming but one ſtatute, 
though they are printed in all editions as diftin& ones: in the 
- twenty-ſeventh year of, this king's reign, is likewiſe ano- | 
ther ftatute to the the ſame purport, entitled, Statutum de falſe 
Meneta. 
© Theſe are the firſt regulations with regard to the coin, at 
leaſt regulations by authority of parliament [c] : before this, 
one of the Chronicles informs us, that in the reign of King 
Stephen, omnes potentes, tam Epiſcopi, quam Comites et Barones, 
Faciebant monetam ; but Henry the Second, on his acceſſion to 
the throne, nouam fecit monetam, que ſola recepta et accepta in 
regno. This wiſe alteration made by Henry the Second [d], 
in bringing all the money of the kingdom to be coined at the 
Royal Mint, ſeems to have been acquieſced in; but though 
it in ſome meaſure provided againſt the circulation of baſe 
coin at home, it could not prevent its being imported. It is 
very remarkable, that there does not ſeem to be the leaſt idea 
of debaſing the coin in this country, and that all the regula- 
tions of theſe early ſtatutes are calculated to prevent its being 
thrfodaced from abroad, particularly from Avynein, which I 
take to be the ſame with Avignon. Above a century before 
| this, there had been very ſevere examples againſt perſons con- 
ES vided of this offence. The Chronicle of the Abbot of St. 


— 
* 
— 


| :] Sir Thomas Rowe 3 the 
ah of coinage, cites this paſſage from the Mirroire des ices, © Le roy ne 
5 r 4 Money i _— ne amender, fans aſſent des touts counties, ” Ruſhw. 
Coll. vol. ii. p. 121 | 
| [d] Philipe le Bel was the firſt king of France who claimed the ſole 
- tive of coining money, Boulainv. vol. ii, 1+" poi this Long Rey) the Great 
-Lords coined within their own GOES: | 
| N Peter 
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Thomas Wykes 


esenvariess . IS 
BY fays, that, in the year 112 {I 0 ya 2 

Angliam quibufdam 
. dam dextris a S amputatis, et aliis tefticulatis, et mu- 
et tilatis ff] ;” and 
mentions, that, in the year 1278 (which was but fourteen 
years before the preſent ſtatute), many Jews were executed in 


„in his Chronicle, 


fuſpenſis, quibuſ- 


England for the ſame offence. - It hath already been obſerved, 


that, upon a regulation's taking place jn England, the ſame 


regulation is ſoon adopted in France, or vice verſa ; and 


therefore, in the year 1306, there are French ordinances ' 


ſimilar to the preſent, and which were occaſioned by the-coin 


in that kingdom being ſo debaſed, that there was a e 
| inſurreQtion of the lower artiſans at Paris |}. 


No mention is made of gold coin in this ſtatute, which is 
generally agreed not to have been introduced till the reign SAT 
Edward the Third, which the filence of the Records in Ry- 
mer, till the ſeventeenth year of that reign, ſeems to confirm. 
Maitland however proves, that gold was coined earlier L. 
which I ſhould rather ſuppoſe to be medals upon coronations 
or ſome other great ſolemnity, than that it was n i 
cCirculated as money. 
Though the offence of debaſing the coin is ſimply forbid bs | 
theſe ſtatutes of the twentieth year of Edward the Firſt, yet 
in ſeven years afterwards, by the 27 Edw. I. St. iii. it is 
made capital, and afterwards, by the twenty- fifth of Edward 
the Third, it is declared to be high treaſon; and even unlaw- | 


| 


fully making or having ' coining-tools or inſtruments, is 


made the ſame offence by the eighth and ninth of William | 


the Third. I do not. mean to condemn theſe laws as ſevere, 
but there ſeems to be an impropriety in making a crime 


2 


i tho. ſame, er claſſing it with treaſon, which hath no im- 
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FI It is very remarkable, Nut in inſtance of and 


| preſent ſtatute is ſo far from making the offence felony or treaſon, that it is content 
| png with merely forbidding the crime. 


lei Oae's Collection, vol. iii. p. 107. where the bad can ee attending 
this offence are very ſenſibly ſet forth. : 
65 Chronique de France, par Maiſtre Nicholle Giles, Paris 1556. - Cone 
Hiſt. of Scotland, et aan? Spe further on this head in_the com- | 
99 N 23 Hen. TM 


FRIES 


I 


% 


* that —* 


mediate 


—— 


. * 


„„ QBSERVA 


| nediate , relagic to it 1 
: 2 51 4 4 : ; : I 1 
; D diffe 1 
? ri rence to the criminal when convi „ whethe, 
| material 5 f 
0 * * 
„„ fel 1 
he ſuffers 25 a on 'or as a traytor ; . and e blanching cop 9 
; : : p 
„ in order to counterfeit filver, is only 8 
| 55 3. 
y 4 
a? $ > 5 
ft : 1 0 10 
. Te Jon o e ſame: 3 | a 
PR * - * a ie 5 F 2 1 1 * 92 
4 7 < uf Z * . * * > F z * Þ $ * s » 
j - MISSES * . : *Y ** 4 ; << s W734 2 74 A + #25 13 
5 # 5 - * £ 
- 4 S 4 ” wy . * 4 * "PMs 
| 74 1 %%% TOLD SES. 2 284. & $704 75 
ö 5 * 7 2 4 1 a * 7” =» 4.4 * » * , 4 
* ” 4 - 
* 5 - a 
k { | * 2 0 : 5 . * 
5 3 IF 5 25 2 7 a x . 8 0 7 ** 4 ! 83 p $4 x * , 
| 2 n * 3 1 l _ 1 * * THF. . 1 5 3 REES ED, * 5 4 
- * 2 2 > £ * 
« 4 hh ; 8 { 
7 * * o P * * 4 1 
1 4 7 Ny q x ©. 5 * s 5 1 1 a 4 f < «4 
* ir 7 8 9 4 3 * 8 4 1 i ; 
| * 5 x” d by x x5 — 2 * + * 5 N 3 wu 8 0 „* * * * 
{ - 
1 * 5 1 1 
j ; 55 5 1 N * vol , 1 ” p 1 Fe K ; i : : OY 
* © - + * * 1 k 4 1 
[ 1 1 433 4 7 * * WES 8 3 78 # & 3 * . = 4 n-# 1h; 2 an — ” * > * 4 2 I 
; - 7 mM 4 . 
* —_ a $0442" * 7 . - ” x by x * 
' % 1 K ww 4 ; 4s "a 1 4 8 o . g , 
ſ - 8 +, TRE ty 74 2 3 3 * * r a * a ? * W 4 \ * 
[7 4 \ G 
\ 
; 1 8 7 j of 4% *. 7 
” TIE | * wv" * « * A q 128 * - 4% 4 #4 
* * 9 p- # 2 ' F F 2 ; * bs 7 1 . " 
3 * ; - £ GY 3 4 « # "y "= 4 5 * Ky” ; % * $:4 > V7 
; * : : Y 
* = N 7 1 F ; {504 7 * f 4 4 
| K 9 $ 4 oY * - 7 i o F ” £ . * 
* 7 9 4 * — => ws © ; 2 * 4 5 e 5 . w * * 5% 4 7 .* TY 4.0 
7 x ; . 5 
* * * — 2 - 
= wo : 4 , 
4 y 1 $ Pq n 1 2 1 i « 
. . . "X08: Þ x 5 F ; & . 
, 4 ö « X . 
5 N . U 
* 2 7 * % U 2 + : 7 
r C42 _ 1 7 «ft — 8 
: 3 #4 F F . 8. 4 4 4 Fe 8 0 
1 L 4 1 : 
* ; - x 4 
* > . * - % 4 * * * 8 1 4 by. * + t 6 
F 1. 7 DAS Pe 1 £ 5 " 27 5 4 a - A g 6 
* -— 2 ” a a — » - 
CE nn » p 
8 ” A * 8 * 3 2 — a 1 4 x > : - > J 
22 l 2 * EO ; > Wh Ee * : oa! «c 0 
. 7 * 7 
: ; 7 © at 
5 . 7 * : - 5 
44 * of + T , « 
86 , : PTY IN [ * 4 
* * 4 as 2 0 ' * 4 RY, fs 4 py «<2 . * ey 4 * E * 0 
= * 4 . * 
Ke , * 9 0 7 
# . , 4 1 . < 
v4 1 ? 1 7 $A % > 4 3 * 1 * 3 ”. o C 1 5 
f * 4 ” 5 * 5 4 
1 * 1 . N 5 - 
8 * 4 . F 74 3 * 25 8 — — I 5 34 * 1 4 4 * 252 8 x : 
: & OT” * 2 y * . - 
% 8 7 2 % 
. - * 1 i * * þ 
of 2 * * — 


* q - ae” - 1 1 
- 3 > ; of F - 3 ; 
A i * > 4 
: * 4 . | 
8 7 3 7 » * — * > . * . _ Fa [0 
* 1 - T * * ry „ A 4 £ 1 + - - 
«x 9% => 1s . . : 1 > " i Q 1 * 2 - & 8 8 5 
x 2&4 1 L 3 „„ : Eis 
v. " 
# „ . Fe, 22 g 
i » .* 
- * - FE 
5 E: 
L ? 4 * 4 * 7 K * 4 * * 7 1 
— - 7 : i 2 
K oy Rr K F J 1 1 Ee gy . 0 N . £5 : : L 
* * * * 
4 2 5 F 1 
* - * * * is 1 * 
8 ” N * © N af 
: 23 8 1 * 4 2 # * 1 4% * x $23 TW * 1 11 
— q 3 - Y « . * — G Pt. Eat; 10 j 5 
. - > ” * . A 
# 4 
. 4 - 
2 2 1 ” 6 * 2 er ez _ $ . * 5 88 £ $ 7 * 
. * , : - D 3 * 5 * 5 2 1 
5 * 
5 [2 0 » 
4 1 [1 A 4 % — "FA 
8 « * ny 3 2 * * « 74 
7 ESL F * N 1 * 5 ö £0 11 # 2 1 7 4 . A 
PR W 4 r oY 2 # N 7 — L £'# 4 4 3 *\ 4 LO 4 5 ; 2 5 X . 1 « 
— * 89 1 ' 
> . 5 
2 . * 4 


# * 
94. S 9 "PE . : Z * > 1 u * 5 A 1 | ps 
„563 „ . 2 A F A 5 4 "FEE 4 "$5 ; : Kat 4s in 
; 2 — 5 : I 
S 7 - 42 
x # . 1 


* 7 9 
* . DT OP DIETS 4 pe 4 FEC n!!! p ̃ - ²—NX ⁵—⁴N 95, v7 r * — — * = Kc N 


"152 «y 0 
iI 

ni 

: — 


— wn 


1 ** l 1 1 f 6 Ris 
"ft 1 „ n S 7247 . 2 II. bats - 4117 


5 : 22 | 
. Haan yd chillen comonsd mats lediging 


F 


„ IN 4581818. tel ai acki! >» 


* 
” 


AS 1 uf ian 1 are 25 3 10 e 13 wy 71311 3 . 


„„ be A. D s e Oo 


.. grear" ſbi Tor"the 


„„ . . 
. Rd Gt AF * C 145 1 Tan 8 | ; Cn, 


o 
89178 45 6324 PEO 122 * 5 nn . 


5 My ror. DE NS" QUT'PONENDF'SUNT 


— ——— — 


—— — 


TY * 2 ere to 5 Aatute confirms 5 — 1 1 


us encouraging the local trial of actions, does not ariſe 


. 


Bours, but to prevent the expence and inconvenience of a 


_ jury's attending at a great diſtance. 46 Dominus rer per 


« publicam et frequentem populi ſui querimoniam attendens, 


from neighbours beſt knowing what relates to their neigh- 


. et quod ſæpius intolerabiliter fatigantur, e. The flatute 
indeed goes further than directing that they ſhall not be ſum- 


moned out of their own counties, and orders that the jurors 
all have forty ſhillings a year; which, from the value 
of money at that time, not only ſecured a ſubſtantial jury, 


but prevented the expe of attendance to thoſe who could 


less afford it. 8 
The chief reaſon 8 of * . any ria 
upon this flatute is, to rectify a miſtake both in the original 


and the tranſlation, which are abſolutely unintelligible: 
* Quod nullus vicecomes, ſubvicecomes [4], vel eorum bal- 


& livi, ſeneſcalli, ſive ballivi libertatum de cetero ponant in 
4 aliquibus recognitionibus aliquem (de ballivis ſuis extra co- 
tc mitatum) faciendis, niſi habeat terras, &c, This is 
| _ tranſlated, ©* That no ſheriff, under-ſheriff, or their bailiffs, 
. .«< ſtewards, or bailiffs of liberties, ſhall from henceforth 
| 4 put in xecogniſance that ſhall paſs out of their proper 
« counties any of their bailiffs, except he have lands,” &c. 
The word ballivis, is a word of equivocal ſignification, it 
is either the dative or ablative of ballivus (the officer called a 
| Bailiff) ; or it is the dative or ablative caſe of Zalliva, which 
benden a bailiwick,” or diſtrièt of 2 . where the lord's 
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10 This is the firſt znflancs of mT the office of under-ſheriff. 
| 5  bailiff, 
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bailiff, and not the ſheriff's officers, execute proceſs. The 
original then becomes intelligible, by tranſlating Zallivis, bai- 


ae and li, when it wilt ren thay : f Na 
<« under-ſheriff, or their baſliffs, ſtewards or bailiffs of 


< liberties, ſhall put au ks An recognifance [ /] out of 
<< their proper ns, or at unleſs he have lands,” 
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„Then it is only entitled, 4 Cf e, e Cn 
it Lg e addigonal majter, which is perhaps of 
io, than all the jipy ſions ef | 
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Wok Scilicet et rum facts eſt p | m. 4, #4 8 

Can it be imagined, that this — would haus erm 
the king to levy ſhip-money? _ OT Ave, 
This ſtatute conſiſts of ſeven chapters z-in the third the 


Charters are ordered to be read [x] in every cathedral church 
twice a year; they muſt therefore be in the archives of every 
ancient cathedral, if not miſlaid or deſtroyed [o]. 


The 7th and laſt chapters mention the oppreſſion de la male- a 
toute des leynes, which is tranſlated maletent of wools ; it ſhould 
be however maletolt, which was a name given by the French 


to an ancient and oppreſſive tax on ſalt; as appears by all 


their old SO Boulainvilliers mentions a pun f 


* 


2 1 ? 4 : * ve £ Ry y 3 0 * 
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* [7 mY Paſquier 3 chat the menu peuple were firſt permitted to hw a ſhare 
at 


e French legiſlature, that they might be taxed the more ſeverely under pretence 

« of its being with their own conſent. 
[] The moſt dignified clergy, and probab the moſt learned, belonged to the 
edrals ; it is much doubted whether parochial' clergy could read at 


this time. 


Ce] Collier, in his Eccleſiaſtical Hiſtory ry, mentions, that the authenticity ok 


the copies of Magna Charta hath by ſome been ms Pn” vol. i. p. 429. 


3 


= dns EN FLO N s sc. 
__ the Third, with regard to this tax, WhO called Phi- 
pe le Bel, ——— to levy it with oppreſſion, ſon 2 de 


. 13 HOP ASD. 
After this . of the Great Charters, follows the 


famous ſentence, of ;excommunication by. the . archbiſhop of 
Canterbury „ laid to be taken Rec 2 very ancient manuſcript. 
By the eccleſiaſtical law, three r are neceſſar 1 be: 
- fore, this dreadful, ſentence. can be paſſed; the Ss 
| however, probablz ; {Anithated with particular 20 zeal, 
ward's- having rifled.. all the N to 15 85 
Il admoniſhes, them once, twice, and thr: e n 
frument,. . Pu 0 que le Prei du temps temps 10 us long FRE ne 
<< ſuffre; and then whoever ſhall contravene, or in L Any 1 
| aflent to the bs. any of theſe arti cles, Eſcom 
<< mengeons del corps notre Seigneur Jeſus Christ, et de tote 
et deſtous les ſacremetjts de ſeintz 


« la compsgnie de ciel, et | 
« . eſgliſe \deſeverums. Fiat. iat. Amen.“ Fleta [7] gives a 
very particular account of whit paſſed: at the time this ſentence 
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＋ 11 E ene to this it! 424 but two years after 5 5 
1 the Confirmation of the Charters, recites the "— 
grants and ſupplies which Edward had received from his 
ſubjects, and which he mentions as #he file reaſon for having 

made this confirmation, « de noftta proptia voluntite ; which E: 
ſeems fully to prove (what I have before obſerved) that i it was 

by no means ah eſtabliſhed law at this time, that an act of 


. parliament bound the ſucceſſor, but only the king on the 
throne. The ſtatute then recites Edward's great diftracs 


tion on account. of his wars, and likewiſe his. expectation 1 
of a Nuncib from the pope, ad negocia expedicnda, en Z 


ita ſunt ardua, ut non ſolum nos, et regnum noftrum, ſed 


« totam Chriſtianitatem contingutit, et ad ea ſanius pretrac- 
10 tanda totum confilium noſtrum habefe plenarie i indige- 
« mus,” This important . buſiheſs to be ſettled with the 
pope, was probably the claim which he had made to a ſu- 
premacy in Scotland; and though ſuch a claim deſerved 


rather reſentment than a ſolemn diſcuffion, yet Edward, ar 


this period of his reign ( reclament licet Hiftorici ), was upon ſo 


bad terms both with people and clergy, that he £6 not Chooſe 


an open rupture with the pope, 
The ſtatute conſiſts of four chapters, and the firſt ſtates the 


great perjury which prevailed amongſt. jurors at this-tice, - 


which offence in a witneſs was not now puniſhable by any. act 


of parliament ; ; it may be perhaps thought a reflexion on the 
common law to aſſert, that this crime was totally without any 
puniſhment; and yet we do not hear of any ſuch proſecution, 
except the attaint of a jury be conſidered as ſuch, The con- 
victions by attaint however became now lefs frequent ; and 
Jurors ſeeing witneſſes take liberties with their oath. (and with 
impunity 5 were ee to take the ſame liberties them- 
| FS „„ ſeves. 


N OBSERVATIONS ON 


| ſelves. The form of the oath at this time was rr, 80 belp 


me God and the Saints, and I do not find that the witneſs was 
ſororn upon the Evangelif,” which perhaps might contribute 


to irreverence in the obſervation of it. I have ot been able 


to diſcover the preciſe year or reign, when the oath was al- 
tered in the coneluſton of it to So help yon C; but, from the 
omiſſion of Saints, this alteration probably took place ſoon 
. after the Reformation: I ſhould think, that no court hath 
. power, by the common e to make ſuch an alteration i in a an 
the legiſlature LJ. 5 

e ſecond chapter "EM to PEER in 10 hehe 
ich Dalton [e] particularly recommends to be attended to 
by this offcer. One of the regulations is, “ Quod unus 


—— 


Ko Baronum, et unus clericus de Scaccario. Pittatur per ſingu- 


*r los comitatus Anglie, ad imbreviandum nomina omnium, 
c qui anno illo debita per viridem ceram ab eis exacta ſolve- 
dec runt,” This, with other ſtatutes, proves what I have be- 
fore obſeryed, that the Barons of the Exchequer Were not 
| conſidered formerly as merely judicial officers. 

The third chapter directs, that juſtices of aſſiſe mall be 
juſtices of gaol delivery, and that, after the civil bufineſs 
is finiſhed, they are then to proceed to deliver the gaol 


22 LJ. It then makes a diſtinction between the juſtices, 2 


when /aymen and when ecclefiafticks ; if both the juſtices are 

laymen, they are to continue in the county, and deliver the 
gaol ; ; if one of them is an eccleſiaſtick, then the lay judge 
is to aſſociate to OT one of the moſt diſcreet knights of 


the county, wh, 
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Iould not be underſiood * this to condemn the e vo = the 
method of making it. 2 
J In his office of Sheriff. 
1 raves the contrary, -a ethane of Queen unden is mentioned by Fa- 


= Lian Philips (on Purveyance, p. 427. ) whigh directs the judges to with the 


gaot-delivery, and proceed in it as far as can be conveniently done, before they de · 
gin the civil buſineſs, which is indeed the preſent practice. 

L The Marca Hiſpanica gives an account of the lay judge and biſnops fitting 
together inthe ſame court, and thecriminal was tried by the 55 judge; but if the 
crime was to receive a particular puniſhment by any canon, and that not a capital 
one, the N 8 as the e P31. 05 1688, +: 2 


. From 


ze". 2p" - 


$STATUTUM DE FINIBUS LEVATIS 13 


From theſe regulations it appears, that, for the trial of 
criminals, it was neceſſary that two Judges ſhould preſide, 
For! \the greater fſolenmity-; and that, in the trial ofeeivil 


actions or offiſes, the judge was frequently an eccleſiaſtick 


[x] The clergy: however woultl met interfere in the trial 
of criminals, this being contrary-to their canons, which will 
not 2 2 to datermine in cnſes of odd {( as! they gte 
called). The, meaning of which von (I ſhayld Ge- 
ture) is, Kae [office ,of a -eriminal judge was ancently 
.conſidered_as, partakingof the natute of an 1executianer; and 
therefore deemed an oſſiee of bleed, gyhich was ſuppòſed a- 

ther to detract from that reverence and gaod will hich the 
canans of 8 e een 
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WW - Anno ll A. D. 1500. MES <4 
EE LEETTTE 15910 % Es 
5 "HOEVER dat this Aga Natit Ken which ; is 
Very ſhort) muſt at once ſee, that it is only a remark 
. made * ſome lawyer with regard to Wards and Reliefs: the 
—_— ſtyle is not unlike that of Littleton, Vous dever den, ” 
5 Ker «© Ore vie la nature de Garde,” &c. 
IIIIt is well known, that Wardſhips are now abctiies by the 
= . of Charles the Second, re- enacting an Ordinance of 
8 . the Common- wealth: it appears, however, by à letter writ- 


1 


8 Y 


certain ſucceſſor to the crown of England), that it was the 
advice of himſelf and others, even at that time, to aboliſh 
them: They are (ſays he) the ruin of all the noble and 
4. ancient families of the kingdom, by baſe matches and edu- 
„ cation of children, and by which no revenue of the crown 
| . cc will be defrayed [ e ns 
„„ There is an ancient law of William the Gee with 
- regard to Reliefs (the other object of this fuppoſed ſtatute), 
a which it may be perhaps matter of curioſity here to inſert. 
* De relief al Cunte que al rei affert 8 chevals ſelez et en- 
e frenez. Les quaters halberts, e quaters eſcus, e quaters 


bh 9 To OG e acheveſtres Tk” 
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ten by Sir Robert Cecil to James the F irft (then confidered as. | 


“ lances, e quaters eſpes; les altres quaters Ons e pal- | 


1 „1 Appendix to Robertfon's Hiſtory of Scotland 11217. 
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HE appeals which this ws a to, are phil by 
Adprovers. The proſecution of criminal offences by 


this ſore of informer, is now totally diſuſed, though I am not . | 


aware of any ſtatute which hath expreſly aboliſhed it. It 
ſeems to be agreed by the writers on the Crown law, and 
particular! y by Staunforde (who wrote his Treatiſe before the 
entire diſuſe of this method of proſecution), that an Ap- | 
prover muſt have been an accomplice actually indicted for the _ 


offence with which he charged his affociates ; and that, upon 


his offering to become a witneſs, it was the duty of the coro- 
ner to take his examinati on: we find by this ſtatute, that he 
was then to be detained in priſon till the trial of his accom- 


plices, after which (in caſe they were convicted) he might 
claim his pardon. It muſt occur to every one, that evidence 


chus procured was of the moſt ſuſpicious nature; and 5 Hen. 
IV. ch. ii. recites, that . diverſe notorious rogues, for ſafe- 
oh guard of their lives, had become provers, to the intent in 
« the mean time, by brocage and great gifts, to purſue and 
« have their pardons, and then, after their deliverance, had 
e become more notorious felons than before.” It is then 
enacted, that he who ſolicits the pardon of ſuch an approver, 
ſhall indorſe the charter with an acknowledgement that it was. 

procured at his inſtance; and if the approver is afterwards  . 
guilty of a felony, the perſon ſo indorſing the pardon is to 
forfeit 2007. It was this regulation which probably occaſi- 


oned the diſuſe of proſecuting by approvers, though the wri- 5 


ters on the Crown Hw are ſilent on this head; they were ge- 
nerally men of an abandoned character, and therefore it was 


not eaſy to procure a perſon who would be ſurety in ſuch a 
ſum; whereas before this ſtatute the pardon was granted 


almoſt of courſe. Every material alteration of this ſort in the 
law deſerves to be traced to its original ſouree; and that is 
generally to be found in the preamble, or other part of the 
een 2888 if they are  peruſed with attention. - 
DE | 1 3 Ne „55 TY 


134 OBSERVATIONS &e. 

To the proſecution by approver hath ſucceeded the more 
modern practice of allowing the evidence of an accomplice, 
witk either an actual promiſe of pardon: from the king, or an 

expected one by the interceſſion of the proſecutor. This is 
preferable to the proſecuting by approver in this circumſtance, 
that the accomplice (in. the latter caſe at leaſt [a]) cannot 
.  claimithe pardon 48 of right. upon. the conviftion. of the cri. 
minal ; beſides, that no execution was ever permitted on the | 
evidence:of an. accomplice only, if not corroborated by. ther 
cCircumſtances; a merciful precaution, which we do not 
hear of when ee were the witneſſes. The Civil law 
Gays, | 5 


Nt dae 8 rim tum, ho innocentia, reus „re, 
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I There 3 however, to | be 3 the form in which dhe fe 
cretary of ſtate commanly promiſes the pardon to the accomplice, viz. upon the 
criminal's being appretiended. and conmicfed. The teſtimony of ſuch an accomplice, 
Would be leſs liable to exception, if the Pew was, granted oon his N evi 
| N ont aiee rarer Se what it FOOL. 
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ARTICULT SUPER CHARTAS, 


e 


Anno 28 Edw. I. A. D. 1 300. 


ceſſor; the preſent preamble furniſhes an inſtance of another 


as extraordinary a doubt, viz. whether when a ſtatute forbids 

any thing, and ſubjoins no penalty, it can be enforced. The 

puniſhment therefore, which is declared by the firſt chapter, 

againſt thoſe who may break through any of the articles of 

| the charters, is fine and impriſonment, according to the cir- 
cumſtances of the caſe; and this puniſhment the ſuperior 


criminal court had moſt undoubtedly a right to inflict, before 
this ſtatute was in force. This, amongſt many other inſtan- 


ces of the ſame ſort, ſhould make us cautious of taking it at 
once for granted, that what is now moſt clearly eſtabliſhed 
and ſettled law, might have been ſo underſtood in this coun- | 
try ſome centuries ago. Another ſtriking inſtance of this is 


the king's, power of diſpenſing with ſtatutes by a non ob/tante ; 


2 power which he ſeems moſt undoubtedly ta have had, and 
| repeatedly exerciſed, but which at, prefent ſeems to ſhock 
almoſt common ſenſe upon the mention of it, and which we 
may flatter ourſelves therefore can never be revived. The 
| lame obſervation may be made with regard to the prerogative 
of creating boroughs, with the eee of ſending member 5 
1 parliament bbs 
Fhe ad chapter of this law i is levelled againſt the extortions 
of purveyors. Theſe officers were eſtabliſhed formerly in 


England and in every part of Europe, and from the ſame 


"_ IO want of e and ene n their | 
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81 Thus Whitelock (in his kid on the writ for 080 1 of 
parliament) aſſerts, . that ** doubtleſs the king may grant to as many places as he 


Aae tun privilegs of ſendipg members to parliament,” vol. i. p. S %%/ö 1 
| | T4 TPO 


* 
J * 
F 
- Fa 
* - 2 : - * 
ates * 
2 - 


＋ hath before been 1 on che ſtatute md in \ hs 0 
twenty- fifth of Edward the Firſt (entitled, Confmatis 
Chartarum), that there ſeems to have been a doubt, whether 
the king on the throne was bound by the laws of bis prede- 


as 5 OBSERVATIONS ON 
oppreſſions and exactions have every where Ir | either aboliſhed 
the office, or laid them under ſevere reſtraints and penalties, 


| dent at Weſtmi 


* 


DS 


if they abyſe it. Eadmerus informs us, that, in the time of 


e Henry the Firſt, the peaſants and farmers, when they heard of | 
the king's approach, deſerted their houſes, | 


Fabian Phillips i is the only advocate that theſe officers ho 


. Ever had, and in his time the rigour of exacting puryeyance 
was much abated, as the kings of England were either reſi- 
inſter, or did not move far from it; beſides, 

that moſt of the counties payed a regular and not very conſi- 
derable tax, to be excuſed the payment 4 J. It was in the 


royal progreſſes that this odjous right wis moſt ſeverely felt ; 


and it appears from Rymer's collection of Records, that 
there are hardly two, following each other, which bear date . 
from the ſame place. Machiavel [e] fays, that the ancient 
eſtabliſhment, during a royal journey or progreſs, was a ſous 


per day for a bed, and 2 ſous for linen and vinegar. I do not 


find that any ſach regulation, or fixed allowance, was eſta- 


bliſhed in England ; but the prefent and other ſtatutes direct, 


that the purveyors ſhall allow a fair price if it is ſaid, ſuch a 
price being payed, there is no great inconvenience or oppreſ- 
Hon, yet it muſt be allowed, that there is mortification in 
obliging any one to part with what perhaps me ſere a falſe 


and only imaginary yalue upon. 
As this ſtatute is a Capitularium, conſiſting of ta ar- 
ticles, and which relate to things of a very different nature 


by [ Fl it is not therefore porno to Ten uce the obſervations to 
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Ta: Lady Mary Wortley 3 takes notice, that in Turkey, whan the pur= 
veyors have rifled every thing from the houſe, they then make the owner pay a ſe- 


.gond tax for the detriment which the pu wedge teeth may have been ſu to 


luffer, by the eating of what they have before injuriouſly extorted ; and this is called 


Tooth money. There is a very ſpirited ſpeech of Lord Bacon's againſt the abuſes of 


| theſeofficers, in which (amongtt other particulars) he mentions, that after the pur- 


Faeyor had agreed to 8 e a price for the goods woven he wanted, he then infiſted 
upon a deduction of 


vol. fp much in the pound, befare he would pay the king's debts, 


150. 
la] The proportion which each county paid may be in Philip's Treatiſe, 
as well as many other curioys particulars: the receiving of purveyance in kind, 


Le aca the magnificent irghen-ofigbliſhment of Foy ancient Kings of Eos: | 


+ In his State of the Kingdom of France. 
We Tee | eas the * VET happen Oe to the eee of ſhi, 
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 ARTICULI SUPER CHART As. | 137 


be made upon it to any order or connexion, but each chap- 


ter muſt be conſidered as a di ſtin& law. 


By the 8th chapter, the king grants the eleQion of me- 


mf: g] (where it is not an office in fee) to each particular 
county, if they I; A, as the ſtatute ſays. Many flatutes, pre- 
. . vious to the preſent, take notice of the great oppreſſion of 
_  ſheriffs; one reaſon of this was, that this officer formerly 


farmed the king” s revenue, and therefore, like other farmers 


of taxes, was not only to ſupply the king's, but his own 
Wants. He ſometimes only collected the revenue, and ſome- 
times had the charge likewiſe of ſtocking and taking care of 
the crown lands, inſtances of all which may be found in Ma- 
dox's Hiſtory of the Exchequer. The abuſe which was moſt | | 


_ exclaimed againſt at this time [Y] was the harafling jurors 


a 


unneceſſarily, 'by ſummoning them from a great diftance, and 


_  kkewiſe returning thoſe who would not give a fair verdict be- 
tween the parties: an abuſe never tharou ghly W till the 
late act for balloting. ? 


The 11th chapter forbids kala and n D i], 
wide is frequently provided againſt by ſubſequent ſtatutes, 


and which therefore muſt have been as frequently practiſed, 


though we neyer hear of ſuch a proſecution at preſent. The 


reaſon of this ſeems to have been, that, when a man of 
| power formerly ſupported a law-ſuit, the judges were influ- 
enced in their determinations, as they are now in every part 


of Europe, except in this happy and free country. Inſtances | 


of the great corruption in judges at this time may be found in 
the Parliamentary Hiftory 41.7 which cites Hollinſhead 


fer an an account of every 9 in the 1 8 courts (except 
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| 8 n chem: the ſame wang of connentai ar cr 
der is to be found in all the Capitularia, which word 1 make uſe gf, becauſe we 
have no Engliſm term to fignify ſuch a collection of laws. 


le] It appears from the Parl. Hiſt. vol. i. p. 118. that, in the Reign of Ed- 


Lua the Firſt, "it was attempted not only to eſtabliſh the ele ion of the Sheriff in 
the people, but likewiſe the Treaſurer, ä and Chief Juſtice 


b] RE The rgth chapter likewiſe mentions their lodging with great rains | 


Li] 'Bythe 31 Edw. I. stat. i. the puniſhment for champerty isno leſs than thres 
170 Yl 5 It was . 4 IAN 5 
John | 


138 OBSERVATIONS: o 
lohn de Mekingham and Elias de Bekingham) being rags 
feverely fined to the amount of 110,000 marks. 
Fhe laws againſt champerty and maintenance are not con- 
| fined to England it is made criminal in Scotland by many 
of thoſe. ancient ſtatutes, which are collected under the 
title of Black Ads, from thei being printed in.the Old Black 
Letter. 7 
„ ꝛöch chapter diggs, that the regulations of the ſe- 
_ cond, ſtatute of Weſtminſter, with regard to falſe returns. 
made by bailiffs, ſhall be put in execution, and enforced. by 


tze fame. penalties, without adding any thing further; which 


ſhews, that even recent ſtatutes were diſobeyed, and wanted 
perpetually, a new. promulgation. The 17th chapter therefore 
orders the Statute. of Winton to be read four times every. 
Fear in each county: and the Charters, inſtead of being read 
in every. cathedral as by the former act of the twenty-fiftb 
of Edward the Firſt, are now to be read four türe a year by 
the ſheriff. . 

There are ſome miſtakes in ; the rranſtation of this Ratute : 
in the 5th, chapter, which, in reality is a. continuation of = 

Ah, and. governed in its. conftruQion. by it, d autre part, le 
raj vent que. ſa chanclerie, ſhould. be radereds on the other. 
and, and not on the, ather party, | 
In the th chapter, Ie ug dn. chatel de Devere ries 
Beds defarmes. a, la parte du chaſtel, ſhould be tranſlated, as the 
caſtle-gate, and not within the caſtle-gate. The gates of. 
| towns have in, many countries been, made uſe. of for the pur- 

poſe of adminiſiring juftige. Thus. in the Pſalms, Thou ſhale 
not he afraid to ſpeak-with. thy enemy, at the. gate; meaning yo 
: need not fear the proſecution of your enemy. n]. Lord Ba- 
con bath. (ſomewhere). from. this abſerved, ame 
: me e the Fes were Kg I | 
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ARTICULL, UPPER CHARTAS. 139 
In the -x8th chapter, the words vivers is tranſlated (and | 


92 5 „ and not a pond, as I have before contended 
- in che Comment on the Charter of the Foreſts, The 

1 erpoſiter of the meaning of an author, is another part of his - 
5 works, and the ſucceſſive 3 . ene as 
4 MY one author. 
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ORPINATIO FOREST, 


lune 34 Edw. I. 4 Dons. | poked 
\DWARD was aow-fixey-aighe years of age, ab con- 
ſequently from infirmities no longer able to follow his 
amuſement of hunting, which Thomas de Wal- 
ſingham informs us he was immoderately fond of. The offen- 


ces of deſtroying the game, which formerly excited his 


warmeſt reſentment, appeared now but venial faults; and 
therefore he very willingly acquieſced in the mitigation of the 


Foreſt laws, and the puniſhment of thoſe officers who had. 


been guilty of unneceſſary rigour 4nd extortions. The pre- 


amble to this ſtatute ſeems to have been drawn by his Confeſſoar 


DJ, attending him in a fit of illneſs: Dum imbecillitatis 


. humane conſpicimus in imperfectum | 9}, ac onera longe 


5 lateque diffuſa humeris noſtris incumbentia attenta conſide- 
<. ratione penſamus, intus nimirum diverſis puncturis cordis 
. torquemur, diverſorum cogitatuum fluQibus agitati, et 


_ «©. vexamur frequenter noctes ducendo inſomnes, quid agen 
dum, quid tenendum, quidve exequendum exiſtat, inter 


* præcordia hæſitantes; in eo tamen qui ſupra cuncta tenens 


45 in excelſis i imperium, qui dat eſſe rebus, et diſpenſat prout 
„ yult munera gratiarum (cum ſapientiæ ſuæ magnitudinem 


< humani non. capiunt intellectus) virtutes reſumimus, ſpe- 
© rantes quod in ſerviciis ſuis perficiat actus noſtros, et ſux 
«<< bonitatis clementia noſtram miſericordiam videat, et ſup- 
4 pleat imperfectum, ut ipſius fulti præſidio per viam man- 
e datorum Domini dirigamur.” The whole indeed pf the 
' preamble is infinitely more florid, than any other to be found 


In the Statute-book ; and, if I may be indulged: in the con- : 


1 * F 
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1 Collier, in | his Fel. Hig. mentions the pope” $ 1 abſolved Edward the 


1 year from adhering to the proviſions of Magna Charta, fnce be ſwore at 


bi coronation to maintain the rights of bis crown, vol, i. p. 499. 
[9] 2 ſhould be 3 W wy * is however afterward. 
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ee, in general, yet from every regulation it 
"ſeems to have been chiefly levelled at aliens poſſeſſed of priories 
and abbeys, who reſided in other countries, The pope at 
this time had the power of conferring many of the abbeys and 
priories, which he generally gave to Italians ; the religious 
_ houſes however, under no kind of control from their ſuperior, - 
who lived in another country, not only flighted his viſitatorial 
injunctions, with regard to their own reformation and diſci- | 
plw&zine, but likewiſe withheld the ſuperior's rights and dues, 
, eſpecially as moſt rents were at this time paid in kind, which 
were of no advantage to an abſentee, who could not conſume 
them. The ſuperiors therefore (backed by the papal authori- 
ty) bad changed their ſhare of the rents payed in kind to a com- 
poſition: or rent in money, which the religious houſes did not 
chooſe to pay, and had the very good pretence (with the legiſ- 
lature of England) to ſay, that this backwardneſs aroſe from 
their being unwilling to ſend any money out of the kingdom. 
Fhe ſtatute therefore directs, that they ſhall not for the future 
ſend any thing whatſoever to their ſuperiors beyond ſea, un- 
der whatever name it might be claimed, and as the ſuperiors 
had likewiſe made exchanges to the prejudice of the religious 
<Sdules,- i in conſideration of money paid to themſclves, the ſta- 
tute very properly enacts, that every religious houſe ſhould 0 
have a common ſeal, which ſhould be in the cuſtody of not 
only the abbot (as before), but joins four others de digniori- 
bus et diſcretioribus, and every grant or exchange, to which 
this common ſeal ſhould not be affixed, was for the future to - 
be null and void. It then concludes by declaring, that it is 
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5 not intended to take away any part of the ſuperior 8 viſitatorial 
power, provided he will come into England in order to exer- 


ciſe it, and that he ſhall likewiſe be allowed his reaſdnable” c- 
nces for the journey. 
The laſt ſtatute of this reign, ande, Ne Recor arbores in 


Cameterio proflerndt,' is a very ſhort one, but deſerves to be 
taken notice of from the preamble's ſtating, that trees in a 


. church-yard were originally planted to ſlareen the church 
from the wind: low: as churches were built at this time, the 
thick foliage of the ue n nen eee 
other tre. 


Edward the Firſt 3 chirey-four eb; i which 
he ſummoned nine parliaments. He hath been ſtyled, by 
Lord Coke, the Engliſh Juftinian; and as he came to the 


| throne atthe age of thirty- four, and had no rebellion of ob 
ſequence, but, on the contrary, added Wales and Scotland to 
* the Engliſh dominions, be had vidars; during this uninterrupr- 
ed courle of proſperity to referm the law. The ſtatutes of 
Wiſtminfter the firſt, and Il gſiminſter the ſecond, together with 
the Statute of Vynton, are proofs of his attention to this moſt 


important branch of the duties of a king: and he particularly 
aſſumes (with reaſon, to himſelf the merit of preventing unne- 


ceſſary delays by the preamble to the Statute De conjuntIHhn 
 feaffatis [r], Non e/t-novum, quod nos inter cæteras legum 


ce editiones, quas temporibus noſtris adinvenimus, crlerius ap- 


40 poni decrevimus remedium. The Statute of Que Mur. 
+ ranto, on the other hand, muſt not here paſs unnoted, and 
_ will for ever detract from and affe& his character as a legiſlator. 
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STATUTUM DE MILITIBUS, 
: gab | kae n. 4 D. 13074 G 85 5 5 


WHERE «+ are r two PEW of this firſt year of the 
een of Edward the Second; the” latter of which de- 
* that it ſhall not be felony 4 5 to break priſon, unlefs 
the crime for which the criminal is committed was a capital 
| offence, which is recited by the ſtatute to Have been otherwi/c 
ys the common law, and was therefore a very proper alteration 
bol its ſeverity. As Edward is ſaid, by all Hiſtorians and 
Chroniclers, to have been entirely guided by his favourite 
Piers Gaveſton, I ſhould i imagine that this general regulation 
was covertly: [t] meant for his protection. In the early part 
of this very year, Edward the Firſt had ordered him to quit 
the realm, previous to which he had probably been com- 
mitted and eſcaped from his confinement-: no capital offence 
had, however, been laid to his charge; and therefore if the 
favourite, whom Edward was now determined to recall, had 
been proſecuted for breach of priſon, this ſtatute be⸗ 
came a; complete defence upon ſuch a proſecution. Even 
in the abſence of this minion, it ſhould feem that he 
was chiefly ſurrounded by foreigners; for the procla- 
mation which iſſued upon his father's death is in the French 
language, and, —— voy. ſhort, I thall here infert it from 
Rymer. | 
e Come le tres noble Prince Sire Edward, qui 2205 n'ad- 
$6: SE Roy en, Tos” a Dieu gran e notre 


» 


4. 


** 


19.7 The 1 of Julie, Which i is ſuppoſed to have been written in this reign, 
ws ſtrongly 1 making any breach = one amount to a felony, p, 
283. 5 5 
* I.] In the next year, therei is an expreſs 1 Ne quis 1 pro rediis 
: Petri de, Gaveſton, The hatred and proſecution of kings favourites was nat con- 
fined to England at this time; 3 for, in the year 1310, Enguerrand de Marigny, fa- 
vourite of pr le Bel, was e at e Chro. QUE deF rance, par Maiſ- 
tre Gilles, _ 


43 


"me Seigneur 


7 
ff 


. 


* Seigneur Sire Edward ſon fitz et ſon heire ſoit 1 Roy 
6. D'Engleterre par deſcent d heritage; ; nous vous mandoms 
tei et comandoms depar notre dit Seigneur le Roi (qui ore ſt; 

« qui Dieu gard) que ſa PS ſoit tenue et gardee par ſon 


„ roialme, et tot ſon poer.” The next record in Rymer, 
| after. this proclamation, is a moſt profuſe grant to Piers Ga- 


veſton of the dutchy of Cornwall, with many other lands 
and honours, which is dated at Dumfries in Scotland, on the 


bth of Auguſt, being ſcarcely a month after the death of Ed- 
ward the Firſt, - Theſe extravagant grants occaſioned the only 
other ſtatute of the preſent year, which is entitled, De Mili- 


tibus, and which directs, that every one who was of the age 
of twenty-one, and who had 4o/. a year in land, ſhould be 
compelled to take upon himſelf the order of knighthood. This 
regulation (which was now converted into a tax) muſt have 

originally been eſtabliſhed, that the king might know thoſe 


of his ſubjects who had N eſtates (for ſuch 40. a 
year at this time was), and that, upon their becoming 


knights, he might receive their fealty. It was neceſſary 
however, that the perſon who was required to become a 


knight [4] ſhould, from his age and bodily ſtrength, be able 
to ſerve the king in his wars; and therefore it appears by this 


ſtatute, that old age, incurable diſtempers, and other excuſes, 
were allowed : the law however directs thoſe who had ſuch 
E excuſes, to repair without delay to Robert de Tiptot and 
Antony de Beke [w ], who, upon their paying 4 pro- 
per compoſition, were to give them a diſcharge. Theſe 


F 7 
— — — a. 4 1. 


Fo] The Marca Hiſpanica mentions two winds of milites or 8 viz. thoſe 
who received the honour of knighthood from the ſovereign, and likewiſe others 


who were obliged to provide eguus catapbracticus, or a large war-horſs: it might 
not be unreaſonable to pay a conſiderable fine, to get rid of ſo burthenſome and 
expenſive a tenure. Marca Hiſpanica, p. 260. Another reaſon for paying this 


fine, upon becoming a knight, anciently aroſe, from thoſe who were canditates 
for this honour, being previouſly ſubject in the houſes of the Great Barons (who 
had power, as well as the king, in certain diſtricts to make knights} to many 
low and menial ſervices, as making the beds, and ſerving at table; and from-which 
they were exempted as ſoon as they became knights. See St. Palay' s diſſertations 
on the ancient Chivalry, 
L*] There is a record in Rymer, dated the 4th of September at Carliſle, which 
is entitled, Pro Antonio Beke, de libertate E ecleſiæ Dunelmenſi reſtituta, from which it 


appears, that this Antony de Bete was 1 of Durham, and as his tempotal- 
ties were e ſeized by Edward the Firſt 
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compoſitions probably uced as great complaint as | 

| thoſe which were made in the time of Henry the Se- 
venth by Empſon and Dudley; and though this hath || DF 
eſcaped the Hiſtorians, might have contributed to the 
troubles and diftreſſes of Edward, which afterwards en- 
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| DE DIVER 818 LIBERTATIBUS | CLERO 


| CONCESSIS, 


g Edw. U. A; D. 1315 | 


* wa no 51 195 the front year of Edward | 
the Second, till the preſent Capitularium, though, if 
we may credit Thomas de Walſingham [x], many parlia- 


mentary regulations were made the preceding year with re- - 


gard to the price of meat. His words are theſe : Anno 


Domini 1315, velut Deo diſplicerent Statuta precedentis . 
« Parliamenti (ſc. de Carne &c.) omnia ſolito cariora fue- 


« runt: and therefore he informs us, that the preſent par- 


liament (though this ſtatute is likewiſe loſt, or at leaſt is not 


printed) applied the only wiſe remedy to ſuch an increaſe of 
price, by enacting, that every one, vicuatia fua W mY 


quo poſſet, venderet ad libitum. 

The preſent ſtatute conſiſts of ſixteen chapters, all of | 
which (agreeable to the title) relate to privileges and immu- 
nities claimed by the clergy, which Edward, in his preſent 
ſituation, could not refuſe ; though in the earlier part of his 


reign he was upon ſo bad terms with this body of men, that . 
the archbiſhop of Canterbury had excommunicated [y] all 


thoſe who might contribute to the return of Piers Gaveſton. 
The different parts of this ſtatute ſeem to contain nothing very 
particularly deſerving notice. I ſhall therefore only mention, 
that Prynne [z] ſeems to have irrefragably proved, in oppoſi - 8 
tion to Sir Edward Coke, that this is no act of parliament; 
and amongſt other authorities, by a caſe in the Year Book of 
Edward the Third, where one of the * ges expreſly denies 
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| 22 Thomas do Mg p67 PR REA Ln thre are fume. | 
es | F 


to parliament in Dugdale every ee year. 
2 Parl. Hiſt. vol. i. 
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THE STATUTE. or SHERIFPS, 
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e. I. 1 D. 1315. 55 : | 


IHE grievance before 1 preſent ſtatute is ; ſtated by the 
* preamble, which Was, that inſufficient perſons, not 


having ſuch eſtates as made them anſwerable to the king and 
his ſubjects, had been appointed to execute this office; it 


therefore direfts, that for the future they ſhould be appointed 


by the Chancellor, Treaſurer, and Barons of the Exchequer. 


I ſhould conceive that the Changellor | mentioned i in this law, 
is the Chancellor of the Exchequer, and not the Chancellor 
of England, as it is the natural and grammatical conſtruction 
of the words. The ſheriff at this time frequently farming 


the king s revenue, it was required that he ſhould be a re- 


ſponſible man, and certain great officers of the revenue, viz. 
the Chancellor of the Exchequer, the Treaſurer, and Barons 


are named as the proper perſons, who are to take care that 


the ſheriff ſhall anſwer the king's demands and charges upon 
him, and it muſt be remembered that the king's $ revenue an- 


ciently conſiſted almoſt entirely © of his receipts from the crown 


lands. There is a very proper injunQion at the concluſion 


of this ſtatute, that the ſheriff ſhall not farm to another the 
profits of his office, which had (like other farms of the ſame 
kind) been productiye of great extortion and oppreſſion La]; 


NR and it is likewiſe-enjoined, that all writs ſhall be executed' by 
| bailiffs, who are inown and ſworn to diſcharge their office 


faithfully, which part of the ſtatute ſeems to have eſcap ed 


the judges aſſembled in the Exchequer-chamber i in MackWlie 8 
Caſe, which is reported in th Cok. 65. and where it ſeems to 
have been very material 9 8 the point then before the court, 
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uE STATUTE 0 GAVELET, . 


— 


10 rev. U. A. D. 1516 


H E R E are FOR terms ET ute of in FI Rains 
I which require an explanation. The word Gavelet, or 
„ is not to be found in Du Freſne; it however 


bears a great affinity to the word Gabellum, the ſignification 


of which is well known; it is generally tranſlated a tax, and 
the Italian word Gabella is formed from it. 


Spelman gives this account of the ſignification of this wool : 


in the preſent law; © Gaveletum juris etiam proceſſus eſt 


< huic dicatus tenuræ [h], caſu quo tenens reditus et ſervitia 


e ultra modum ſubducit, quod et Londonienſibus ceditur Stat. 


% Anno 10 Edw. II. de Gaveleto.” If I may preſume, & CL tt 
| however, to differ from ſo great an authority, I ſhould con- . 


ceive that Gavelet means no more than rent, for the more 


eaſy recovery of which within the city of London this ſtatute. 


was made: and this is not very different from the Latin word 


Gabellum, or Gaveletum, which generally ſignifies a tar, but 


may likewiſe ſignify any other kind of payment. 


There are likewiſe two other very uncommon words made 
uſe of in this law, VIZ, ſokereuns and Forſcelet. The firſt of 
theſe is rendered freemen, of the propriety of which I have 
ſome doubt: the word is plainly of a Saxon origin, but yet 
I cannot find any explanation of the latter part of it in Som- 
ner's Saxon Vocabulary, or in any of the Gloſſaries. :As for 
the ſecond, viz. for/zelet, the tranſlation is, by another Saxon 


word, forſchoke, which, Blount [e] ſays, is the ſame with 
' forſaken, or derelict; if therefore forſeelet is ſynonymous with 
Horſebolen, it will agree very well with the ſenſe that may be 
affixed to this word in the preſent ſtatute, Om what precedes 


and follows. 
It bath been obſerved by ſome learned writer on the EE 


that the meaning of the words Tres producit ſectam, is the 
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[5] Sc. Gavelkind. 5 10 In his 1 Ditionary. 
3 fey _ plaintiff 
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plaintis producing his witneſſes, which is confirmed by the 
| ſenſe that the word ſea is uſed in by the preſent ſtatute 3 


| & Si autem ſervitia denegaverint, petentes nominabunt ſtatim 


ce ſuam ſeltam C 'ſcilicet duos tefles ). 


There is one very. ſingular proviſion in this ſtatute, which 


is, that if the defendant makes default, and does not appear 


upon the Huſtings at London, he ſhall loſe his land for a year 


ed a day; after which, on an appearance and payment of 


_ colts, he is entitled to an equity of redemption, if the ap- 


pearance is entered before the year and TOR expires, PR: 
the lands are TAP forfeited, 


5 ; : 1 8 


F 


e ee 


THE STATUTE or YORK, 


\UGDALE furniſhes as welth the las to this | 
parliament, which informs 1 us likewiſe at what time of 
the year it was held, 
Rex venerabili in Chriſto Patri eadem gratia ArchiepiC- | 
6 * copo Cantuarienfi ſalut. Quia ſuper diverſis et arduis he- 
e gotiis nos et regnum noſtrum tangentibus parliamentum 
« noſtrum apud Eboracum a die 8. Michaelis in tres Septi- 


4 manas e &c. Teſte * ap Nottyagham: 25 die 


« Augufti.” 
Tze five firſt chapters relate to the amendment of the _ 


5 as the preamble recites, that many of the ancient ſtatutes N | 


wanted. explanation, and the 3d chapter mentions particularly 
a ſtatute of the twenty-ſeventh of Edward the firſt, which 


was not ſufficiently clear. I take notice of this to ſhew, that 


the complaint of obſcurity i in the ſtatute law, is by no means 


to be confined. (as it generally i is from the common prejudice 
in favour of antiquity) to modern acts of parliament. It 
may, on the other hand, with juſtice be aſſerted, that modern 


ſtatutes are infinitely more perſpicuous and intelligible than 


the ancient ones, of which there cannot be a ſtronger proof 
than that there is not perhaps a ſingle ſtatute ſince the ſtatute 


— 


prope, in F700) TOE _ AN. | 


of Frauds and Perjuries, and the ftatute of Diſtributions in 


the reign of Charles the Second, which hath required much 
explanation [d]. It was indeed prophecied by many, that 


the bill for the alteration of the ſtyle [e] would occaſion an 


infinite number of law-ſuits ; ; but no o queſtion Me upon the 


k 
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PP There | is a common notion in Weſtminſter-Hall, that the ſtatute of Frands 
hat 


not been explained at a leſs expence than a 100, co. It is great injuſtice to 

the memory of ar Chief / uſtice Hale, to ſay he was the perſon who drew it. 
WL = ap 7855 by the ſophical Tranſactions, that the alteration of the ſtyls 

d fo. earl as the year 1582, by Lord TG it was afterwards | 
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- conſtruction of this law hath ever been argued in any of the 
| ſuperior courts. The true objection to modern ſtatutes is 
rather their prolixity, than'their want of perſpicuity ; ; which 
- prolixity hath in à great meaſure ariſen from the uſe of print- 


ing: when manuſcript copies are to be diſperſed, the trouble 
of copying an unneceſſary word is conſidered, but a page or 


two additional in print neither adds much to trouble or ex- 
3 1 would not from hence be miſunderſtood to be an 


Wa M's 4 


in common with other © laws. The oldeſt conveyance - we 
 . have any account of, viz. that of the cave of Machpelah, 
+ from the fons of Heiß to Abraham; bath many unneceſſary and 


redundant words. And the field of Ephron, which 'was in 


5 Mach pelah, which toas Before Mamre, the Feld and the cave 


which was therein, and all the trees that were in the field, that 


were in all the borders round about, were made fure unto Abra- X 
ham, c. Geneſis xxiii. The parcels, in a modern con- 
3 of f 1766, cannot be well more > minutely | akin oh 
Fired 


There are but two ales in the be "ry chapters which 


ſeem to require any particular notice; the firſt is, that, 
though we have before heard of attornies, a bailiff was to all 
_ intents and purpoſes confidered | as an attorney, and might 
appear for his principal. The ſecond is, that the witneſſes to 
a deed were anciently a neceſſary part of the jury, which was 


to try the validity of ſuch an inſtrument : the party* who in- 
elined againſt the proof, uſed probably to procure the abſence 


of thefe witneſſes ; ; the ſtatute therefore directs, that, if they 


do not appear, upon proof of their having been progeny 
fammoned, the jury may proceed without them [ T er con. 


There is at the end of theſe regulations, for the amend- 
ment of the law, a, chapter of a very miſcellaneous nature, 
which, amongſt other things, i is intended to Prevent any 


officer of à city or borough (who from his office is to regulate 
the aſſiſe of victuals gr wine) from dealing, either in groſs or 
retail, in 1 cither of theſe (whilſt he continues in e under 
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= F-JF 8 1 of theſe nende woos foriherly yl part ofthe jury hath bed 
occaſioned a very troubleſome and unneceſſary ceremony in the atteſtation of deeds 
by 7209 wieneefi.3 3 this is often attended with ys inconvenience. N 


penalties 


THE STATUTE OF.YORK. 153 


penalties to be recovered by information, and a third part of 
which is given to the informer. This ſeems 'to be a very 


proper regulation to prevent what is now called a job; but 


m the ſtatute's being ſo ancient, and the regulation being 


inſerted in a law (the greateſt part of which relates to matter 
entirely different), I ſhould much fuſpect that moſt officers in 
corporations are ignorant of the penalties which they les 
themſelves to by the N of this ſtatute. es 
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IS ſtatute poet {og negatives 4000 that. in many 
different inſtances) what Eſſoyns hall not be allowed. 


Ihe Eſſoyn is almoſt always uſed for the purpoſe of delay, 
and the improper uſe of it is therefore reſtrained by many acts 


of parliament, and the more modern ones generally take it 


entirely away. Amongſt other negative inſtances it is de- 
_ 'clared, that it ſhal) not be allowed de fœmina in ſervitio 
4 domini regis, niſi quia nutrix, aut obſtetrix, aut mittatur 


«. per breve ad ventrem inſpiciendum, which words of the 
ſtatute have been the occaſion of a moſt extraordinary 


| miſtake of Sir Edward Coke, in his firſt Inſtitute [g]. He is 
there treating of Protections, which are generally uſed for 


the ſame purpoſe as Efloyns, merely for delay, and conſe- 


quently are often conſidered together, and are equally diſ- 
countenanced by the ſtatute-law [%]. Having entered in his 


common; place this part of the ſtatute (Eſſoyns and Protecti- 


ons, making one title or head), he ſays, that Protections 
may be allowed not only to men of age, but likewiſe 
„ within age, and to women, quia nutrix aut obſtetrix, as 
_ *© neceflary attendants upon a camp; and this moſt extraor- 


dinary poſition is ſupported by a marginal reference, in which 
a record is Cited no further explained than by theſe words, viz. 
For the Counteſs of Warwick. Now a nutrix, or ob/tetrix, 
might be wanted for the Counteſs of Yarwick ; though how 


they could be wanted as neceſſary attendants upon an army, is 


not eaſily to be conceived, except it was for an army of Ama 


' Zons ; and even Amazons, during the ſeaſon for a campaign, 


contrived (according to tradition at leaſt) not to require the 


e of a midwife. ns it is not difficult to _ 
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F Fir Infiitute, p. 230. 5 


The gommon clauſe in all. modern af of of plan: 5 « Ne F/oyn, Prg- 8 


e eee owed.““ Fs 
the 
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8 protection, which might be indorſed pro Co- 
mitiſſa Warwic. A Counteſs of Warwick was wife of an Earl 


of Warwick, who went on ſome embaſſy 171; the was near 


the time of her delivery, and like all other women in that 
yery critical ſituation, - choſe rather to have her own nurſe and 
midwife about her, than to truſt to ſtrangers in a foreign 


country. She therefore ſolicited a protection quia profefura, - 
and included i in her ſuit the nutrix and obſtetrix : the protec- 
tion was therefore properly indorſed pro Comitiſſa Warwic. It 
may perhaps be thought that I have dwelt too long upon this 
- miſtake of Sir Edward Coke; but the miſtakes of ſo great 
a man require moſt particular notice, as they otherwiſe Os. 


law woder the ſanction ahi ſuch an SY 
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the following fundamental maxims of the French law, upon 


| - which the king's prerogative is founded, Which may not only 
be matter of ſome curioſity to an Engliſhman, but by com- 


pariſon 1 may "make him thankful for the noble conſtitution to 
which he is happily born. A Cappadecian may indeed: refuſe, | 


| from cuſtom and long uſage, to exchange k deſpotic fora more 


free government; but I can never be perſuaded but that there 


is a neceſſary connexion between flavery and miſery, and be- 


tween freedom and happinefs, I do not mean however to 
condemn all the prerogatives given to the king by the French 


law, as ſome of them are equally veſted in the crown by the 
law of i wi 5 chat for the moſt ſalutary * to 
the ſubject. 


Lee roy ne tient que de Din, et ſon Eſpee. 
4 Si veut le roy, ſi veut la loi. | 
% Toutes les perſonnes de ſon royaume lui 7 ſujettes. 
Au roy ſeul appartient de lever les as de faire la 
c guerre et la paix. | : 
The Le roy eſt le principe et le terme is toutes les juſtices. | 
* 2 — 
„Le roy ſeul peut accorder graces et remiſſions [I]. 


I have before ſaid that the x2th chapter requires a comment; 


WK 


— 
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104 It is AIR to mention, os 1 the author of the t 1 


x on the Pleas of the Crown, hath written a Comment on this ſtatute. 


{7} Duck likewiſe, in his excellent treatiſe De authoritate juris civilis, gives us 
this account of how far the intervention of the French parliaments is neceſſary i in 
the full authority to the king's arrets or edicts. 


« Rex Galliz edictis ſuis ſemper ſubjungit ( tei eft notre plaifr ) ; ſola vero in illis 


«« approbatio et conſenſus requiritur e ne MY contra utuuiatem 
et ' regni! fit, aut Jus tertil ladat.” ; 


3H . ES 


«K 


cdlared by this ſtatute, almoſt" entirely relate to Ward- 
s ip. and Feudal Tenures. As no part, except the x2th 
Chapter; requires any particular explanation or comment 9; 
+ IchalFfirſt mention, as the title of the ſtatute leads to it; 


— 


„ debatur, quod rex Anglorum (qui non in adoptionem, gorum ftarvit canditic 


Prærogativa Regis, Ann. 12 Edw. II. c. xii 


X 21 « 2s - % 
« a N . 


— 
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it is thus worded : Item habet rex eſcætas de terris Nor- 
«<< mannorum, de cujuſeunque feodo fuerunt, ſalvo ſervitio 
e quod pertinet ad capitales Dominos Feodi illius, et hoe 
4 ſimiliter intelligendum eſt fi aliqua hæreditas deſcendat 
s alicui nato in partibus tranſmarinis,: cujus anteceſſores fue - 
4 rint ad fidem regis Franciæ, ut tempore regis Johannis, et 
t“ non ad fidem regis Angliz,” &c. Prynne cites a paſſage 
from Matthew Paris, which throws great light upon this 
chapter of the law, Which I ſhall here tranſcribe from him, 
together with his obſervations upon it IJ]. 
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l-] © Matthew Paris gives us this account of the king's ſeizing the lands of 
Normans in England: © * | we: 


„„ Circa dierum illorum e bee rex Francorum Parifiis convocates nne 

« ultramarinos, qui terras habuerunt in Anglia, fic eſt affatus. Quicunque in 

4 regno meo converſatur habens terras in Anglia, cum nequeat quis competenter 

© duobus dominis ſervire, vel penitus mihi, vel regi Angliz inſeparabiliter adhe- ; 
reat. Unde aliqui terras et redditus habentes in Anglia, eas relinquentes; _ SE 


** poſfſefſionibiis, quas habeant in Francia, adheferunt ; aliqui e converſo. Super 
« quo certificaty3 rex Angliz, omnes de regno Franciæ, precipue Normannos, - 


— 


juſſit tertis ſuis, quas in Anglia habuerunt, diſſeiſiri. Nude rezi Francorum vi- ; 

< nem terris hinc vel inde ſuis privandorum, ut ad alterutrum regnum trapimigra- | 

rent libere, ſicut et ipſe rex Francorum fecerat), treugas initas inter eos con - Wi 

“ fregitfet. Sed quia nimis corpore debilitatus po reditum ſuum de Pictavia fue- 2+ © + 

«rat, noluit certamina ſuſcitare, imo ius di imulando pertranſire, et impe - e - x» "36 l 
„ avidam voluntatem, reprimere ſatagebay” -=.2-57 77 r 


F har at eee 2 ö 

Well explain theStatute B55. J 
| gar etal. uote Dr. — e i 

Placita Coronæ, lib. iii. c. 36. compared with Bracton, lib. ii. c. 3 5. ſect. 12. 1 5. „ | 

and lib, v. De exceptionibus. c. 24. ſet. 1, fol. 427, © Eſt etiam et alia exceptio 

© quæ tenenti competit ex perſona petentis propter defectum nationis, que dilatoria 


This record and paſſage of Matthew Paris will 


« eſt et non perimit actionem, ut fi quis Alienigena, qui fuerit ad fidem regis ; 1 
„ Angliz, tali non reſpondeatur, 2 donec terre fuerint communes, nec | | 


d etiam five rex ei conceſſerit placitare, quia ſicut Anglicus non auditur in placi- Fig 
4 tando. aliquem de terris et tenementis in Francia, ita nec debet Francigena et 
« Alienigena qui fuerit ad fidem regis Francie, audiri placitando in Anglia. Sed 
te tamen ſunt aliqui Francigenz in Francia, qui ſunt ad fidem utriuſque, et ſem- 
& per fuerynt ante Normanniam deperditam et poſt, et qui placitant hic et ibi, ea 
« ratione quia ſunt ad fidem utriuſque, ſicut fuit W. Comes Marr. manens in 
Anglia, et M. de Feynes manens in Francia, et alii plures. Et ita tamen ff 
te contingat guerram moveri inter reges, remaneat mee mage quilibet- eorum 
* cum eo cui fecerit ligeantiam, et faciat ſervitium debitum ei cum quo non 
#46 ſteterit in perſona.” And c. 25. ſect. 3. er e poterit, quia par- 
AI ticepsdequo dicitur nihil capere poteſt, quia eſt ad fidem regis Franciæ, et nj- 
“ hil capere poterit antequam fiat fides regi Angliz, et cum terræ ſint communes 
cc et concordes.'* Prynne, vol. 93 631. See alſo Lord Bacon's Works, vol. ii. 
p. 536. who ſays, ** that this part of the ſtatute ſhews that, before the time of 
* King John, there was no colour for any eſcheat, becauſe the inhabitants of Nor- 
« mandy were the kings ſubjects in poſſeſſionzʒʒ- Dy. 
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The 


x " CD . 8 
be zin chapter declares the king's prerogative in Kam mm <6 
Fo ing wreck of the ſea, and alſo whales [u] and fturgeons as M + 
_ royal fiſh; ancient records however diſtribute theſe royal fiſh BM |» 
in a more particular manner, . by giving the head to the king, 
ind the tail to the queen [el. The Statute-book is entirely 
i filent with regard to the rights of a queen of England; on 
"the contrary, ſhe is moſt particularly and anxiouſly provided 
„ the laws of Hoel Dda, and one af the higheſt penal- 
N ties in the whole code, is for killing her cat. There is a ; 
| ancient tax in France for providing the queen with pins; bk” 
from whence the term of Pin- money hath been undoubtedly  , 
applied by us to that proviſion for married rn with . 


| hich the buſband is not to interfere. 
- — — — RE — — 
Bu — 
5 BY Thersis x record in ymer ofthe rt year of Edward the Third, in which 
75 ee ye eee : amber and lime-ſtones, 
throvn up by the Baltick, are enumerated as a Regalia, by-the of Prof. 


| fa, in his Code Frederique 3 and in a natural hiſtory of amber, pub in 1699, 
nnd written by a Pruſſian, CE Me woke 1 | 
[0] Homer de Richmond, p. 91. The 17 Edw. III. ch. vi. barely mentions /e 
. la Reine, or as it it is more commonly called Aurum Regine. Prynne hath 
written an expreſs treatiſe in Qarto on this tax: it is not extraordinary that it 
ſmhould produce nothing, as it was the tenth part of what was voluntarily paid into 

the Exchequer. There is a record in Rymer of 8 Rich. II. De auro Regina in Hi- 

| bernia colligendo, which proves that this was am Ho, eta | 


Og in * but in any e dominions. | \ 
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- tween the freeman, and the villein's oath. conſiſts in this, 


that the freeman ſwears, qu'il devindra votre homme de 


„ ceo. jour en avant de vie, et de membre, et de terren 


. honor.“ The villein ſwears, & que jeo vous ſerray foial, 


L et loial, et que eo vous ſerray n du 3 et de 
5 chateux.”' 


Both the ceremonies agree in this, that the jyeafon Tonkin I 


fealty i is to hold his hands joined together [p],. between the 


hands of his lord; the reaſon of which ſeems to have been, 


H I 8 is 13 clearly n no FIR but andy an entry 
made in the cammon⸗ place of ſome lawyer, of the dif- 
8 methods of a freeman's paying homage and fealty to 
dis lord, and that of a villein. The form of rendering 

homage agrees word for word with the form in Littleton s 
Tenures, in his chapter of Homage. The difference be- 


- that ſome lord had been aſſaſſinated under pretence of paying 


| homage; but while the tenant's hands continue in this atti- 


tude, it was impoſſible for him to make ſuch an attempt. I 


take the ſame reaſon to have occaſioned the ceremony ſtill 
adhered to by the ſcholars in Queen's College at Oxford, 
who wait upon the fellows placing their two thumbs upon 


- the table: and I have heard that the ſame ceremony is 


uſed in ſome parts of Germany, whilſt the ſuperior drinks 


the health of the inferior. The inferior, during this, places 


55 two. tiunabe on the _ er: is N 
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from making any attempt upon the life of the perſon who 
is drinking. The ſuſpicion that men formerly had of ſuch 


attempts upon their lives upon ſuch occaſions, is well 
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\ W*£ ka, a 4 the rea one, fre hens or : 
1 las of ſome” lawyer, "who: had” occaſion to held a 
« court of Frank-pledge ?* this is "manifeſtly" ſo from the firſt 
5 period, © Primes vous nows direz per le ſefement que „„ 
5 «6; IT avez fait, ſi touts les ſuitours qui deuvent ſuite à ceft „ 
5 : * court, ſdient venus come venir deuvent et quoux'ne ſont | 
2 * ae T4 ITT i n 425 * 5 N © As e fe; WE S f 
g There are co Lr chret things in "this Nuts liowbver 
8 which deſerve notice. The fifſt is the tranſlation of the 
7 ae ſeQion; Which runs thus: © And if all the" doztins be 
0 4 in the aſſiſe of our Lord the king; which, I believe, is 
* I fearcely intelligible" to the reader; the original French how- 
on explains it to mean all thoſe who were twelve years off 
| age, and who were 6bliged'ts appear at the leet before the 
a Ka which diſpenſed with that attendance. By the 2 1ſt 
y ſection, mention is made of an inquiry with regard to ws nn 
7 before the coroner, which I do not recollect to have read or 5 1 
met with elſewhere. By the Irſt ſection, one of the articles — | 
a of inquiry is il ny eit null femme putaine per quoi le fk. 13 
» «"neur purra perdre.” This part of the 31ſt ſection is not = li 


tranſlated, and 1 muſt on I do not conceive what the parti-. 
= cular loſs" to the lord muſt have been from the mol 


9 ſuch a woman within his juriſdiction. The 330” { 
* makes mention of the uniſhing thoſe Who take Pigeons in 
„ the winter, which proves that they never could Have been 


conſidered (according to ſome writers on the law) as a nu- 
fſance, and that the keeping them was indictable in the leet 
| fel; the e of which i is n, 1 8 TIN. 1 
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that, like moſt. 


cure an indemniſication for by the ſtatute of; Ne quis; occafione+ 

tur pro mort Patri de G Sugn. Upon the whole: (ta conſider 

Edward the Second: as 4. legiſlator), though it cenngt be ſaid 

' - that any Jaw..paſſed.,during bis, reign of great imp 

| the, ſubjeQ,, yet he ſcems to have had the.negative merit of 

neyer having attempted to introduce. any. ſtatute, .which in 

| — - menſurs, main eee Som: ther, Juſt, rights, and 
. erties. #7 3 . Fo 
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- - ſuppoſed ieee from pigeons is their eating up the e 
nàſter it is ſown; it hath of late been diſcovered however, 
_ her animals (who are peiſeeurted; fort ſup- 

poſed miſchief, they are of ſingular uſe in eating the ſeeds of 
| weeds, as alſo the eggs Gf 

_ - themſelves, I could wiſh that a proper fable was added to 


the common collection, (to /impreſs, an early ſenſe of tender- 
neſs in children to animals of all kinds; their barbarity is 


Ainſects, and the inſeQs 


ſten excuſed: under pretenee of deſtroying what does harm. 
oh haue now made., ſome. obſervation g upon Amoſt en try 


blade of chin eigne That Edward was, aweak, prince LJ is 
unanimouſiy aged byiall. writers and biſtoriansy yet the 
clamour againſt hia government ſeems chieftz to have ariſen 
from his having put too unlimizgd a confidence. in favourites, 
and thoſe. favouzites- foreigners, . The. barons, who depoſed 
- . this unhappy king were certainly ouilty of greater breaches | 


| of the laws;;than thoſg whom they oppoſed: witneſs, their 


murder of Piers Gaveſton, which, they were obliged to pro-: 


rtance to 


Aſter the 3 711 Edward. the Sora follow. fore, 
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pigeons: Thus, 8. hb ee it is 3 ea, ne 


Wo 10 e pied. ſans aſt de ſan ſeigneur. The lord had deten 9 


the young p geons of his al, Except inthe SCN" ©Coutumes de 


n. 1 22 


{r] e was * Lholar, if of Foe verkes printed i in Fabian's Chronicle are coaſly 2. 


dis compoſition, and which Fabian ſuppoſes to have deen written” during his cone 


ae Ag 140 not ſrom this pretend to ſay dat he had a Poe 
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Fortuna ſatis aſgera, vehementis mali. 
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te Third, Edward the Fil, or Edward. the Sec 


ſhould apprehend, that the, number. of theſe Uncertain Statuary 
| 6 I. may ſo call them) Would be much larger. = E 


. The: firſt of them is entitled, An Ordinanco ſor 
| ther FViftuallers,'. and. for, lia, Buffets; and 


Fureſtallers. . The 
and, in caſe of deceits, they are to be puniſhed 


= by. the Aloe, Which it ſhould. ſeem. in thoſe times was nr 
conſtructęc a 4 pillory is at preſent. The words. of che- 
| tute, age f, ©, Quod pilloria five.,colly 2 
66  fartitudinis,. ita quod: contra delinquentes exequi 
i « dicium, fine. corporum periculo. From which, it may: be 


Arigium habeatur dabite 


t ju- g 


they; belong „ ere Henry. 


: ket xaduhe neiller Fes ee eee, wee 
5 the * Pillory) are the firſt objects of che parliamentary 


inferred, that the criminal was ſuſpended i in the air by the 


am afraid was infinitely beyond the natural philoſophers and 


civil engineers of thoſe reigns. Leſs is to be found with _ 
regard to mills in the law of England, than perhaps the Jaw . 
of any other European country : it makes, on the othier hand, 
one of the principal heads of the law of Scotland; as like- 
wiſe of the Northern countries of Europe. The teaſpn of 
| this ſeems to be, that the inhabira; . 
are obliged, by the laws of other countries, to rind at the 
a e ann at no i ear . * . are "RY aaa 0 


within a certain diſtrict 
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1 to the State Trials. The author of that Preface ſigns only the initial letters of his 
name, M. M Leis much to be wiſhed however, that the public was informed' to 
whom ay owe tho N ood many others en in that e „ 


5 colliftrigium, or ſtretch-· neck, in the ſame manner that chil- 
daten are ſometimes put into ſwings, in order to ſtetch their 
EY necks. and. make them grow: the ridicule attending the delin- 5 
quent, in this ſuſpended ſituation, muſt have been infinitely | 
greater than when he ſtands upon. a floor, I hays alread/ 

ventured to inveigh 2 the impropriety of this kind (o. 
puniſhment. n 
„ direction with regard. to a tic toll. ſeems. to be 
very vague and uncertain, as it is to be regulated, ſecun· 
e dum fortitudinem curſus aquæ, which would puzale 
1 Smeaton of. the preſent times to eſtimate with accuracy; 3 and 5 
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difficulty there is to enforce ſuch'a _ e 
=. Ip duteher and the cook are next made  fubjeat pen. 
=, : the butcher, if he ſells . carries porcinas ſuper ſennatas, 
„„ . The word fuperſexnatas is 
tranſlated meezled pork, or, as it is more generally termed, 
| mg port; the etymology of which expreſſion, 1 donjecture 
| to be from the French word (neſe), or (minglau), 28 the fleſh 
Wil 5 wy, a ſwine, when ſaid to be meajly or, "meazled, is interfperſed 
=: with white ſtreaks or ſpots.” I ſhould doubt much however of | 


the ſtatütes. I cannot in any of the Gloſſaries find the word 


| obvious, and to ſignify unſound meat; but there feems to be 
no foundation for confining it to that particular diftemper i in a 
\f . hog, which makes the fleſh appear meazled. It may be 
perhaps thought unneceſſary to have dwelt ſo long upon the 
WW meaning of this word; but if a buteher was to be proſecuted | 
upon this branch of the ſtatute, the meaning of the word 
muſt be ſettled with en otherwiſe i it would be "impoſſible 
to convict. 0 + 
: The berher 40 660k, Fob? the fiſt ies) is to be 


. een. the third, he is to be impriſoned 3 and for the 
Wl -  Ffoutth, he is to leave and abjure the village or town in 
. _ which" the offence is committed; and which I the rather 
Karre notice of, as it ſeems to be the only inſtance in our law 
of puritſhing 7 a " baniſhment from”: a PIT” place, or 
diſtri& Il. EEK e aaa 
3 This nt e wich: ms -roreible' Saru eulen 
1 1 „ againſt foreftallers, which as they are more florid and che 
le ' —  torical than moſt part of the ſtatute law (except perhaps the 
1 2 preamble to a ſtatute of the laſt year of Edward the Firſt, 
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the propriety” of this tranſlation in the common editions of 
 ſuperſernatus;/ the meaning of it however ſeems to be very 


reed; for the ſecond, he is to be ſet in the 


3 which I have already taken notice of) it may not be improper 
here to inſert as a ſpecimen of the legiſlative rhetoric of this 
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country. Præcipue ex parte Domini Regis precipiturs - 
„ quod nullus forgſtallarius patiatur in villa commorari, qui 
| reflor eſt raanifeſte,, et totius communitatis, 
e et patrie publicus inimicus; qui bladum, piſces, aller, vel 

res quaſcunque venales, pet tertam vel per aquam venientes, 

4. bviando præ ceteris feſtinant, lucrum fitientes vickioſum, 
„ et divitiopes;-decipientes,” 
occaſion to expreſs my ſentiments with 
the Jaws againſt foreſtallers and regraters, and 
| were-expunged from the ſtatute-. 
: of putting them in force muſt for 
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"HAVE. | ſewhere met t an interpret, ion of 1 the word yord 
Roman, ufed in the thle' of this ſtatute, Put cannot fe- 


Re 


to prove, that it dengel 86 tame with the word Charta, or 
_ - Littere patentes. I cannot however ſee in what this is appli- 


Ss particular grievance or proviſion with regard to Charters, or 
. Letters patent ; and 1 ſhall always think it right i in this com- 
ment not to paſs unnoted a difficulty which I am not able to 


1 | | . " 17 


wh _ ** empris par hokettes ne per.barettes;” which it is the more 
0 | 8 OS : neceſſary to correct, as we have no tranſlation of this law, 
| . "bokettes i is ſaid, by! Du Freſne, to be ſynonymous 
WT with the following word barettes : the W l empris being 

| = + changed to ſurpris, and the words ne reſpoignent to reſpondant, | 
i lit will run thus: © Que nel enquerelent, ne reſpondant, ſoit 
Wl . ſurpris  hokettez ne per harattes; and the meaning will 
| bez ng 58 e or deſendant ſhall ** 1 in his 
| EE = 121 Since the former edition, I wins en to meet © with a record i in Rymer 8 
A of the firſt year of Henry the Fourth, which is entitled, De raggemanis comburendis, + 
(i ä and which explains this word to have ſignified blank recogniſances, which perſons, 


| 

| b threatned with proſecntions, had entered into, and depoſtted in the Chancery, 
Nl | during the preceding reign. Hence a (perhaps whimſical) conjecture ariſes with 
1 | 8 


| | Tx . Tecognizance was abſolutely in the king's power, and might therefore (if the penal- 
| T fine inſerted was conſiderable) be looked upon as utterly ruined in his circum- 

| 

| 

| 

| 

| 

| 
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il | | VF emporis was probably a ſtatute of the firſt of Henry the Fourth, tnough i 
II - bs till difficult to account Oy theſe 38 are 2 mentioned in the 885 and 
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: | * eck in Wh author. Du Freſne * cites tf © : old Chronicles 


cable to the ſubjeR-matter of the ſlatute, which Telates to no 
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explain, but which _ n receiye an eh from | 


ES... following 3 in this mort ſtatute is certainly mil. | 
* printed: « Que nul enquerelant, ne reſpoignent, ne ſoit 


regard to the etymology of the word Ragman., He who had figned ſuch a blank 


| ſtances, and in rags. The record from Rymer likewiſe proves, that this Statute 
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e by the tricks of a barretor [w]. In theſe alterations I 
bare not deviated much from the original text, and the ſenſe 
nd ednterfimöſt clean cequick Tuck zn alteration. It muſt 


9 rertienibred, that the preſent ſtatute: hath not been tran- 


Nated, and therefore, ſel 0 
= miſtake conſequen 
aws; ſcarce any one ever. peruſes them with attention, g 
me "editor, 4 bei et ere by 

ve had chöüghts of tranſlating the! "Ratutes from the old 
ar ee rench, in wHith "they are enscked; and the 


if ever, enforced: miſtake fol- 
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; having read With attention all rhe ancient ſtatutes in the origi- 
Ha" would" enable the to formt t | 
— Work" dee ae cterred. from this by the od 


| dhe belt Gloſary for ſuch a 
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kk are two.gr th us thing her xelatire, to, the 
1. words made ufs, of ip; ch ee than, the, fab ſubject⸗ 
matter e e may poſſibly deſerve. ni 
Notice, l Scat Mr, Cay, in his Fon cher bridget | 
ave of, the Statuts, hath gbſeryed 3 malt palpable miſtake in 
the following glayſe: 5 bor Ut memorigliter habeatyr quid ſit 
viride, ſciendum eſt gugd ones arbopes fructum portantes, 


| „„ A etiam he Wy tenent viridem per totum annum, et fraxi- 


een Re in l a.” „The whole of this explana- 

5 be of what FA be Gerne vert in the 8 ip. 65 — 44 
_ Telates to tres,” and therefore it ſhould be read erapilis (viz. a 

maple- tree), and not arabilis, ſignifying arable land ; and this 
is the more clear from the other tree which precedes it, VIZ. 

Frarinus, or an ahh, and neither of them are * de conlidered © 
as vert, nifi antiquitus uſus fuerit, eG 5 


* The word bercator is uſed in the bert ebepter, which i is not 


very commonly to be found in our ancient laws or records. 


It is generally uſed, by thoſe who haye tranſlated the old laws 

of Norway, Sweden, and Denmark, into Latin, as eng. 

mous with paſtor or ſhepherd, and is a contraction of the 

: >, word ver vicator [x] becoming from thence lerbicator and ber- 

1 - _ gator, by the known rule in etymologies of liters cjuſdery | 

„ Fe organi ſepiſſime mutantur [y]. 

= By the 4th chapter, if any of the deer of the forelt; are 
ound dead, or wounded, it is 3 directed, that t 

„ all be ent to the next Tale of. We hear little * 

t e 1 8 in our Hiſtories or Chronits, _ this i is 3 
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the reign of Q. Elizabeth (and perhaps the firſt travelling 


tutor to a youn leman in tour of Ei pe) ſays that the 
Engliſh were Ro time 22 ſubject 8 the leproſy. I 
ſhould doubt much whether this ſuppoſed leproſy w, 
ſhaw the © curvy ; &o and if we ever had this, horrible di 
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HOT ny: en, 18 "a o the uſe of tea, "having aboliſhed 0 


linen, 1 


11 


10 


„ which 


not be 


Ce. 


7 


wy Ta 7 DE: breakfaſt of meat, may haye EE 
5 1 0 rall, 11. He leproſy bere Alluded - 


. 2 1 
inhab tan! 
bita! 


. 


diet. Sabie this however, 


4 


E” — wy ors 2 * 79 F tl 2 13 B 
| 5 5 Maß nſib 1) 9 ; 4 ys « 3] e, ſeggter 
{al Opt * 58 4 * 01154 65 : e N 


- 1 
« . . — ** 4 — ; 2 
75 , * 7 2 21 * WT + { 4 3 is £7 & * 1 2 41 11 


N 
Cr FN” 


TIT 412 * 


S =o 


1 


* 3 3-4 
* %e #43 72 +41 446 ks . 


non 475 
Te There 


net * 


thirty years 1 made its appearance at Carthagena; and Peyſonel (in the Philoſophi- 
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185 the only inſtance of its being mentioned in any law 121 3 
though there are ſeveral of the ancient Scotch ſtatutes which 


relate to it. Hentener ändeed, he was in England during 
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2 There is a very fine collection of ancient French Romances in the Muſeum ; 
the manuſcri 4 vr axe very fair, and finely illuminated. It appears likewiſe by 
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_ "Provencal Which he cites. _ | 
5 This word ſeems to be derived from zer da, a club. 
econ as of 'France being killed b . uſing a at ons of 
theſe Turnament: robably the occaſion of their being after this totally difuſ- 
od; ada en « of fire · arms muſt likewiſe have ag to femur 
| e e e RACES TONES | 


+ 


4 


E 
Money | 
- 


-” cw 
240 


£2 
2 


wo | "Iz 
E | 


we 


e 
82 


— F S — 1 
* ph 1 . 


— * 


. 


Pot 


= 50 


An Ne 


— 


3 = 1 436% , 
a 8 72 
| PEYNNE [a fixes the time. of 1 rut e to che! ſounnn 


with re gard | to the k terms, ow. which. the Jes were apt 
. in this country * * wy ſecond "Jeon, the z 


5 our: anceſtors 1 is, "that they w 


are thoſe of the reigh of Henry the Secc 


"2 | 27 9 2 5 4 4 aft? £% xy 4 * . 4 1 2 3 | 
* 5 he % . 11 4.4 4 24 * 7 f , 545 29 12 CLIT 
4 5 $9 1 ; Ine LR THT A Je. % 2 TIL * 44. os + $05.0 k 

* a 55 855 * f #3 #44 2 en 31: 3 122948 | 


— x * * 4 
KR. ” 1 
Jon Y F % . 5 : 1 —— . s 
2 Oh \ * S's; 3 p g 5 * i Hy 3 * 
„„ %% ᷣ] ovp ß | 5 
4 3 Ka 7 * x 1 7 £ * 8 ; 4 4 - * oy © 
* 0 7 * Kd A 1.4 « ; : $ . 
8 k 4 * 
. N : > - 0 ” * 
4 & ; 1 : « ROSE YA 
PF; A. 7 * N 0 2 Fs f f 
6 4 * . 


Li :4 10 551 „„ 


* 
* 


b ＋. 5 7b GR 


WH 9533 07-209 ee 50 Plus 1 bus 


* 


21 of Edward the Firſt, contrary to the 0 org of Sik 
| ward Coke, Who, > ſuppoles it to be a Jaw of os 1 
ear of that Tings! reign. It e contains foie curious part 


i 


1 
9 
81 


Chri/tians are not to, e alf their” ſubMhce, = 
e "Jew, * 9 7 2000 even yea of 5334 
Wear 5% particular, mark (2 of two cables dhe T upon his uþpet 
ponent; th he the ſame ſeQion declares, & quits ſont les ſerf Ju 


1097 and by th F eighth, no Chtiſtian is to be f 


to, Bei in their houſes IJ Ne emol theſe * * 


«few. is permitted, b) 7 th e 1 | chapter « . ; the Jaw, to 
ale : an houſe and 


enlightened. 1 ers che . ghteent th. ne vol 1 pr 


mit. ſome | few years . 7 
1 5 offiers, Tove) publifhed a ttestiſe in Quitito, in 1 W 


20081511 


| upon tl antiquities wing relate to the Jews in England 
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much oppreſſed likewiſe in the reign of Henry the Third, as 


pears in the Appendix to the ſecond volume of Prynne's 


\ a Jew in the reign of Henry the Third [6]. 
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owned. N e reflexion, Which Sir Edw⸗ ard Coke ; 1 5 


= upon this 255 « Thus periſhed t theſe infidet Jews.” 5 he 


| 310 
' compiler. of the Annals of Waverley ey " ſpeaks. much in 
eme manner of 7 a general I maſſacre of. this people, 4. 3 5 
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| Retards. Howel [z]/tells- us this. ſtory of what happened to 
8 He had by 


1 00 this i cond ition his ,own Sabbath {being Saturday), 
it any one 10 take him out on the 


being | £ ' Sabbath of Chri Mien: the Jew, by this 


reſſect upon the _barbarity y of it. We cannot however : 
when, more Fay bh be LE. Sir Edward Coke | 


occidentes, , et bogs, eorum Gripientes, « et MP omnia be: 


t the old Chroniclers, 


et licet non ſint Chriſtiani a #- 
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Notwithſtanding this moſt ſhocking barbarity, and a con- 


tinued ſeries of maſſacres of this defenceleſs people, the kings 


was like the jean of the kings of Denmark to the city 


of Hamburgh, the motive for which hath been to let the 
ſpunge fill for a time, that they may afterwards ſqueeze the 
more out of it. Voltaire - ſuppoſes theſe perſecutions to 
great decreaſe of money in Europe 

by the Cruſades, which was falſely attributed to the Jews - 


have been cauſed by the 


engrofling it [/]. Poſſiblythis might contribute amongft 
other reaſons; but the prejudices againſt this moſt extraordi- 


nary and ſingular. ſect of religion, was ſufficient in times of 
ignorance to have occaſioned the miſeries which they endured, - 
and which they ſtill, in ſome meaſure, ſuffer in different parts 
of Europe [m]. Theſe prejudices being ſo ſtrong, it is 'cer= 


tainly humane in the Engliſh law to allow them a trial per 


 medietatem linguæ In]; which Selden informs us, they had a 


right to claim by the ancient law. This indeed is not the 


modern practice, and it is to be hoped, that religious Frau- 8 


cices and heats will never make i it neceſſary. | 


Thoſe who may have a deſire to ſee more particulars with 
{read to the Jews, in the twelfth and thirteenth century, 
may conſult Annal. Monaſt. Burt. in the firſt volume of 

Gale's Coll. p. 338. Script. poſt Bedam, p. 744. and the 10580 
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. Fo killed the children of Chriſtians in order to uſe their blood in medicine. 


Gower 1 in his 2d Book De confeſflone amantis ) ſays, that this was erſcribed to 
Conſtantine 


They would him bath in a bloode, PR CEnT os 

4 Within ſeven winter's age, T7 5 ; „ 
0 For as thei ſayen, that ſhulde as : RS. 
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14 Gemelli (the famous traveller, who was at the 9688 of Ruda, in 1686, 


8 99 that the Jews, who were found in the town, were immeciateiy 500 by the 


Imperial army as ſlaves. 
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s the county towns are neceſſarily crouded upon. theſe occa- 
| frons, it dire, that no fairs ſhall be held during the afliſes 
1 „ ſed quod comitatus teneatur ſolummodo ad prefros faci- 
x endes. ” The word:profrus is a very uncommon one, but 
| fignifies the ſame with the plaintiff's. ſuit : this is the ſenſe of 
the French word prefre in Britton, which , anſwers to the pro- 


Ait fe, © Jehan de Hayes ſe profre verſe Thomas de Bruce 


(21-” = The next regulation i is, that no one ſhall take up or 


1 an inn during the Eyre, < ſed venientibus gratis conceda- 
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HIS ſtatute regulates the different lens in 1 


the trial by battle, or by the grand aſſiſe, is to take 


F- "th The ſtatute is very ſhort, and contains nothing 
very particular, except that there ſhould be ſuch minute 


and anxious regulations about ſo abſurd and impions a 


method of deciſion. The laſt trial. by battle in England 


was in the time of Charles the Firſt, and that did not 
end in the actual combat. It amazing, that it ſhould 
have continued ſo long in ſo many different parts of Eu- 
_ rope; and the reaſon for the tolerating of it feems to 


have been, that the lords in moſt diſtricts had the ap- 


pointment of the judge, who, either himſelf or his lord, 
was intereſted in favour of one of the parties litigant : : 
this might perhaps. drive the other party, who ſuſpected 
this prejudice againſt him, to appeal to this chance by 
combat. There is a ſtory in Grafton's Chronicle [ q }, 
which muſt have likewiſe made this tryal infinitely ridi- 
culous. A citizen of London (in the time of Henry the 


Sixth) was of a ſtrong make, but of a faint heart ; he 
happened to be obliged by this kind of tryal to enter the 


liſts againſt an antagoniſt, who was bcth weak and puny: 
the friends of the citizen, to give him better ſpirits, doſ- 

ed him with wine and aqua vitæ, fo that he was very 
drunk when he began to engages. and fell an _ prey 150 


his adverſary, 
Monteſquieu [7] hath e the affront given ty FA 
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HESE 1 as: at \Norchampron can conſt be" a in 
teen different chapters. They are 


Elerdtberünt, 
| Copier of the firſt year of the reign of N the Third; 


together, ſhew the very great confaſion in which 
the kingdom Was involved during the reign of Edward the 


Second. As the flatutes however become more modern, they 
'become mote clear and intelligible, and likewiſe generally 
relate to what hath before been obſerved upon. I have there- 


fare left them to ſpeak for themſelves, and ſhall never obtrude 


ny remark which does not ſeem to de neceſſiry for the illuſ:? 
tration of the law under conſideration, and which * 


bears an immediate relation to it. 
The 2d chapter regulates in what caſes para ſhall 1 
granted, and confines them to thoſe inſtances only where the 
king is obliged to pardon by his oath, * ceſt a ſcavoir, ou 


home tue autre ſoi defendant, ou en cas fortuit.” On ſuch 
an accident (for I cannot call it a crime, which always ne- 

eeſſarily implies a bad intention in the perpetrator) the king 
was obliged, ſays the ſtatute, to grant a pardon by his oath, 
meaning undoubtedly his coronatian oath [7], in which he 


ſwears to adminiſter juſtice in mercy. I have already obſerved, - 


that this power of pardoning was abuſed by the e ing of wack | 
land and other e 155 19. „ | 
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by Bracton to have been the following: Debet enim in coronati- 
6 Goat Jeſu Chriſti preftito ſacramento, hec tria promittere 


_ * fibiſubdito. Imprimis, ſe eſſe precepturum, et pro viribus 


opem | 
« ut ecclefiz Dei, et anni populo Chriftigno, vera pax omni tempore ſervetur. Se- 
< cundo, ut rapacitates omnes et iniquitates interdicat. Tertjo, ut in omnibus 
” judiciis quitatem precipiat, et miſericordiam. Bracton, lib, iii. ch. ix. I 


| have the rather here inſerted this form of the coronation oath, as it ſeems to imply 


an obligation not only to preſerve the at home, but that a king ſhall noc 
5 5 alben; which 323 den that ente mas | 
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I ſhould imagine however, from theſe repeated complaints 
with regard to pardons, that it was not only the abuſe by the 
crown which occaſioned the clamour againſt them, but the 
conſequences in point of intereſt to the barons. Moſt of 
them had very extenſive juriſdictions and grants of forfeitures, 
of which my were . md the king's pang offences, 
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'H E $ E ſtatutes likewiſe conſiſt of many different chap- 
ters, and the firſt which contains any thing remarkable 


is the eighth, which by ſome accident is the only chapter of | 


the collection that happens not to have been tranſlated ; as it 


is not of any conſiderable length, I ſhall here give it in Eng- 
lim: “ As formerly a man with his horſe uſed to pay only 
two ſhillings for his paſſage from Dover [ui, and a man 


<« on foot only fix-pence ; and of late the keepers of pacquet- 
6 boats [x] have extorted greater ſums : it is enacted, that, 


e jn the abovementioned port of Dover, and alfo in all 
5 paſſages and ferries on the ſalt, as on freſn water (as well 
'« az in arms of the ſea), the paſſengers ſhall' pay no more 


& than was uſual, nor ſhalt the ferryman take more. And 


let the keeper of Dover-caſtle have notice of this, and let 5 
be“ him put the law in execution at his'peril ; and if he finds. 
any one who infringes the law, let him be puniſhed at the 


& ſuit of any one who will make complaint; and alſo let the 


„ bailiffs of ſuch diſtricts, where there are paſſages or ferries, 


« do the ſame; and let the juſtices of aſſiſe have power alſo 
e to enquire whether any one infringes the law, and they are 


& likewiſe to punith as well upon the ſuit of the king, a a8 the 
4 ſuit of the party. . 2 .. . 2. 


T have the rather tranſlated this chapter, becauſe it is the | 
only law in the Statute-book which relates to ferries; and is 


| likewiſe a law which deferves much to be put in execution, 

| though it hath eſcaped. moſt lawyers, I believe, both from its 
antiquity, and from its not being tranſlated. I ſhould particu- 
larly doubt, whether the keeper of Dover-caſtle knows any 
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TT ap s. b) the preamble to theſe ta MPT OR 
Foe — 95 not permit aliens to en in this country, 

at. leaſt hot without frequent riots and diſturbances, which 1 
am afraid. hey are too much inclined to raiſe in the preſent 
times, and, from the ſame prejudices. . The law therefore 


 enafts, that.all merchonte, aliens, and denizency, and all others, 


may. buy and ſell, <* blez, vins (avoir de 1 9 0 chares, Pens 
det tous autres viyies, et vitailles, lains, draps,, et autre 
5 « merchandiſe.” The words In this clauſe of avoir de. hein, 
re rendered in the common tranſlation (which, when there is 
any real difficulty, generally leaves it as it ſtands) by the ſame 
words of avoir de pois, which ſeems unintelligible. I was 
firſt inclined to riſque a bold Bentleian conjecture, that it 
ſhould be read avoir et fein, i, e, oats and hay,” which mould 
agree very well with the content, and are not Words very 
different from avoir" dt pit. I have however found, upon 
looking into a manuſti collection of the ſtatutes, from the 
firſt year of Edward the Third to the twenty-cighth of Henry 
the Sixth, that the words avoir d. pois are entirely omitted, at 
the ſame time that the words which precede and follow"tally | 
exactly ; ſo that I have little doubt, but theſe unintelligible 
words (as they ſtand) were firſt inſerted by à thiſtake 0 of a 
copier, and that His x miſtakes * 5 1 * edition 
; e Leg. e ee 1 eee 
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ment ſhall at Jzuft'be held once à year, and yer we have no ſtatute from the 
, till the ninth year of his reign. * 
by 1 have, ſince the former edition, | that avoir de pride is uſed, in the © 
e of St, Lewis, to fignity every kind 6 Ty Er? and Du 4-94 "= 
the ſame fignification to awerium . the tent may therefore ſtand a8 it i. 
The word avers is uſed in che ſtatute af ds 50 
tral overs,” e word 4 ie 
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The legiſlature having given theſe privileges to the alien | 
merchant, afterwards puts one very ſingular reſtraint upon 
hits, yjzc}*4that! he, ſhalj (carfy n wine of ofthe realm;” | 

which, I dare ſay, will at firſt be thought to favour the pre- 

. ſs moe notion, that England formerly produced great quanti- 

IRS Ys of wine. One ufd imagine that the Northern latitude, 

which this iſland is ſitugted weekend oontradicts what, i 

ET TY believe 45 f eff clit; And In experiep 

ws ee Ne ofthern' part rope grow warmer, n Pro G 

| tion to their cultivati 555 froh Lien it is Very clear, that 
B REA "more" proper Foi bine on in the elchteenth cen⸗ 
tory, "than it could! haye beth In t thirttefith 'd f | 

This notion Teems'to an de ee 6h” up from 
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133 eld family deeds, Which "make mention of binn Z.\ but. 

Which" Sir Robert Atkyn Kin his accouiit of. fee 

hath proved to'lig gnify 'oly 2 aud that ey der anc and pe 
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„France . in t 1 the e it muſſ 
. 6 like Meeri Tor ws Thber to be frozen 2 us ft f is ſaid ado 5) in fine 
=> his fixth Satire, 7 ſays of the Roman ladies who were devot 
* 2© SA Hybernum fracda glacie deſeendat in amnem. 11 eds 27 11 p {<a 
'Perſivs likewiſe begins one of his Satires Wt, 3 
| A TH 2 Sd ine Admovit jam bruma rect, Maſe, $abino': 162 | 2-77 e | 
which ſhews that a Roman at that time enjoyed his fire in winter, a4 much as an 
Engliſhman may at preſent. It is ſaid, that a moders Italian in the neighbourhood. 


dt Rome hath ** any. fire during the winter, r in his * oy” 
x 2 . 0 | 
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” 94 3 viel in coolneſs. with bis gro. 1 
: 4 97 Ovid's Letters d. Ponto, likewiſe, mike mention af the 33 ſea 
. 5 frozen z which the Memoirs of the Academy of Sciences alſo take notice. of 
: am wan ro the Adriatic, in the eighth century. 
Beſides theſe. proofs of the weather having been formerly more cold in different | 
parts of Aſia and Europe; it is 8 in the Philoſophical Tranſactions, for 
_ the. year, ax oo 6 that the climate ho <=, 7 and lreland was then * 
See A bre BY on vi Hen 8 
F l Miller's Dictionary, always conſulted upon theſe occaſions, bach. likewiſe 5 
contributed to this error. I am far from detracting from the merit of that work 
las to what falls within the author's knowledge as a gardiner), but ſhall take the 
Ss and of his authority, when he becomes the . * his 3 | 
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—.- "STATUTES'MADE' AT YORK 183. 
As I therefore cannot agree to what may be thought the £ 

- moſt obvious interpretation of this part of the law, it may 
ese eren d Ker cin ln ene e 7 

may be more ſatisfactory. on | 

Though we generally ſuppoſe: at» preſent, that the taſte for 

che French wines in this country. hath. been occaſioned) by the 

additional duty (as. dearneſs often conſtitutes the chief merit 

of what is For 16 delicacy) 3 yet it appears by all the old 

ſtatutes, that the French wines, and particularly thofe: of 

| Gaſcony, were Almoſt. the only wines imported [el. The 8 
provinces vhich produced them at this time belonged to the 
Engliſh crown, and therefore, in point of patriotiſm, there 1 

was the ſame reaſon for promoting the conſumption that there | 

would be for the conſuming - of wn ien . io the : 
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2 ib pit" Fre chin, n ronicles. to prove, 
that there were great foreſts of this tree to the North of London, ere avg 
nmol Boat this ann tree, but only that there were large woods in that part. This 
ſtoul, and therefore, if indigenious, muſt be in coppices af- ' 
| ter the timber hath been felled and, I believe, no ſuch tree was ever found in an 
- Engliſh as for firs we might have had them formerly, as they do not 
— — The old houſes in London are likewiſe ſuppoſed to be built 
ofthis wood; I happened once to be preſent, when a Wager determined this ſup- 


„ poſed cheſnut to be nothing but common oak. 

> * . 8 
245 ol the lines i * => Satire of Juvenal, | 

t of | ____ ,__" 4 Tpſe capillato diffuſum Conſule porat, 


| 83 tenet bellis ſocialibus uvam * | 5 
5 ee the great Man reſerving the coſtly wine for himſelf, and; « eircu- a 
| lating only a cheap fort amongſt his dependants, that he kept the wine of 
Bourdeaux to himſelf. This early uſe of clares in England, from our own provinces, | 
and the reſtrictions on thoſe of France, may likewiſe in ſome meaſure account for 
the French not being fond of this wine: we have been uſed to it, and they have 
| been uſed to the wines 'of other provinces which are nearer to Paris 7 we ſhall 
| m_ reliſh frogs, nor the French perhaps puddings. 
It ſhould ſeem that the balance of trade was greatly in favour of Eng 
| with we were in poſſefſion of the French provinces, from the old French ſaying, 
« J ay paye touts mes Anglois;“ and the word Anglois is often uſed as ſynony- 
mous to creancier, or creditor 3 ſee the Preface to Cotgrave? s e as alſo 
eee who cites theſe ancient verſes | 7 
ue ne vy onques Anglois de votre taille, 
ce Cara tous coups vous criez, Baille, baille.” 
Since the former edition, it hath been ſuggeſted to merz = perk perſon whoſe nains. 
(from- his deſer ve eminence in tho literary world) I ſhou be enoſt proud bere to 
mention, that in moſt every treaty with France, from the time of Edward the 
- * Third to that of Henry the Eighth, there are ſtipulations for the payment of 
money, but that ſeldom any real payments were made to the Engliſh, which 
may likewiſe N to the words creancier and Angleis OO uſed as ſy- 5 


e earls ö I | | 8 
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<c powront 
«  Geperdre le vin. et ds Vamende,” 55 


2 that there ſhould be a high duty on theſe wines A 

Lelewhere, or even ſent to the adjoining'provinces | 374 
2 this therefore:might occaſion the employing alien 13 
who purchaſed the wines in England without 2 


* 


paying this high duty, and after wurd re- 
was therefore a wiſe r ee ets. e ee Leto prevent ſo Wl © 
ted ſor the benefit of 


Lag dates; bur: which," by: this: 
means of . wich this oe the F 


J There is an Onlinance of King Joli of of Francs, "if adopted in Eng- 
land, would greatly affe@ the vintners of this try: © e les taverniers ne | 
donner nom a vin d'aucun Bs que 1 1555 Yu on creu, ſous peine 
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& tute,” wits purge | N 
e apud Eltham { f ] primo die Aprilis,” in 1 which. the ki : 
- diredts the ſheriff to proclaim. certain ſtatutes, made by the afſent 
T the Lords and Commons, and likewiſe, e. Aticulum per 


ſeruitiis conſartis notre, ac 3 This | the 
firſt ſtronglyrmarked and probably conteſted diſtinQion,,be- 8 
 qween, a, proclamation by the king and bis privy.council, 
| and ien which had receive the aflns..of the, londy and 
commons. „ | 45 noise 8 
The ee N now to be underfioad : "Edward, 
- iow his minority, could not aſſert any. ſuppoſed prerogatives 
of his crown; and he was now on the point of, declaring war 
againſt France, and conſequently, wanting the aſſiſtance of 
parliament for ſupplies, was ready to make conceſſions, Theſe 
continental wars (even if they had ſucceeded according to the 
moſt ſanguine expectation) would poſſibly have made England 
a province of France; but we perhaps owe part of our liber- 
ties to the diſtreſſes in which they involved the crown . 


nor will the conſtitution of this country ever be ſo much en- 


duangered as by a king whoſe coffers are full. Henry the 
Seventh and Henry the Eighth, by this means, eſtabliſhed 
every thing but abſolute. monarchy; and Queen' Elizabeth, 
8 che e of ber treaſurer. (/ 2 95 er &y Hi A 
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8. and is at preſent uſed for a barn. | 
the Fifth, ja the midſt n eſts, was * to 8 the 
; Fe; Hans. 


e 


—————— 


„„ Genn me 8 
rians [h]), was enabled to continue the fame deſpotic govern- . 
ment. 8 1 

This ptoclamatid för Gt münk ich propriety be ealled) 
contains five different articles; though) none of theſe articles 

Are tranſlated, e Phet may: by 4 en tht N or in- 

. trodution to them. © | 
Is have before obſerved, that Edward was now. on the point 

. of declaing war againſt Frajee. The 2d chapter of this! a- 

date wess, "ar he ras" raiſing cabalty for this purpoſe, and 

Eo tha the nen tice for the great tiorle [ 5] 1 

ll 55 ae a erievünce ſeverely le by the ſubject; and t | 

particular commiſſichers are ap ppl hear a and determine 

55 _ complaints of this opptefiion, © 

After this follows the problamation, Wbick is d wided t 
ni chaptets, and Which relate to Yely” miſcellaneous matter. 
The ſecond diretts, that hundreds, Wäpentakes, and baili- 
5 Wicks, Irhich had been let to Tarn and had been -anciently 
annexed to the counties, ſhould now, after a ſeparation, be 
re-arinexed, "which T take notice of, 48. the diſſevering for the 

5 renee” of the farniers of the cron lands; might have 
been the occaſion of ſome of thoſe odd fli js of gs at - | 
which are ſurrounded by other counties. ke a 7 
Tue 4th article Mrects, that no Urte bf Ny f#1 Ball * 1, 
out of Ser but at the ſuit of thole in whoſe names the WM 
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III The great horſe (in Latin, called "cataphradti )/were' thoſe which' carried 
mamen, whewere covered with.a complete ſuit of armour, and who were abſolute- 
Ss : ly invulnerable (before the uſe of fire-arms) if they 0 not fall from their horſes, 
. which were likewiſe covered with armour; this prodigious weight required the 
ſrongeſt and largeſt horſes. The light cavalry, 'afterwards mentioned in this pro- 
„ clamation, were called Bobellarii, from the riders being mounted on hobbies, or 
85 | = * wha mee for the king 's dogs is apes: 19 ng of wept "_ III. 
1 i. Theſe were proba dogs neceſſary. to ſpring the game for hawking, 
as well as his N Thopeh it Rho poſſibly ſurprize 1 this en 5 ſhould be 
felt, there is, in the Notice de diplommes, pudliſied at Paris in the year 1765, an 
abridgement of ſome ancient French Records, which repreſent the great expence to 
che ſubject in providing for the king's hawks and dogs, p. 48 and 213. Ibis col- 
lection, which is in Folio, was begun by Monſieur de Secouſſes at "the ing's com- 
mand, and is now continued by the Abbe de Foy, who promiſes a ſecond volume. 
Carte $ publication of the Rolles Gaſcognes gave; the firſt idea of his learned com- 
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THE STATUTRSOF. PURVEYORS. 187 
its hall be purchaſed, or unleſs the chancellor or his clerks _ 
"ary * that the ſaid writs are ſued with the knowledge 
thoſe who purchaſed them. This regulatio 
8 TE explanation,” and 1 rene” the occalion 0 
have been this. No dne Was entitled ts a writ of Nief, but 
be on whoſe lands ſhe was born, and ſo became a vaſſal. Some 
' poten probably about this time had attempted to get paſſeſſion 
of a Nief which did not belong to him, und by abuſing the 
_ proceſs of law: the proclamation therefore directs, that the 
_ perſon ſuing the writ, ſhould. be known, at leaft:tohave: a 4 
Lions title to the Mef which he claimed, as otherwiſe, a very 
| ſhort, and toxtious poſſeſſion, might haye, much, altered. the 
condition of, the female yaſſal,. * Mero Nr! © ings 
The gth article deſerves to pe written in, letters of gold: oer 
me door of every treaſury in in Furope, as it recites more money 

to have been raiſed for, the war againſt, Scotland, than had 
5 ene ; and therefore orders that the ſurplus ſhall be 
ongitthol eee ta che tay. 
a retr n, * 01 eie 61 712585 ve zasad 
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of 'entertainimients, though 


_ century : luxury "however is only cbmpat tive, and a 
= bans oe of the ' preſent times means very UMtently 

thtion For his dully bread," from what that peti- 
wis deut © 05" eatreat” at the time of the Con- 


r e en md eee ei ban i bene e 


. ftitute” recites- great e to che mere 


"— 


opulent by exceſs in eating, to which 4 les gente an II 
e royalme ſont uſez plus que nul part ailleurs; and like · 


wiſe the ruin to thoſe of leſs affluent fortunes, from an ab- 
ſurd endeavour to imitate this extravagance. It therefore 


ordains, that no one ſhould be allowed, either for his din- , 


ner or ſupper [u], above three diſhes in each courſe, and 
not above two courſes, and it is likewiſe expreſly declared, 
that ſouſed meat is to count as one of theſe diſhes ; certain 
feaſts are however excepted, | in which three confer” may 
be allowed. This law, in all probability ( like moſt other 
5 * 1 was never n with =_F ſtrictneſs; 
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eee NE i a agrar. of Lindon in the W the Second, 
eee. g paſſag * Prazterea eſt in Londonia ſupra tipam fluminis inter 
vin in navides et cellis vinariis venalia, publica coquina ; ibi quotidie pro t.m- 
<c- pore eſt invenire cibaria, fereula, aſſa, piſta, frixa, elixa, piſces, carnes ggoſ- 
40 fiores pauperibus, delicatiores divitibus, venationum, avium, avicularum. 
— f t militum vel peregrinorum infinitas intrarit urbem qualibet diei vel 


_ «© noQtis hora, ne vel hi nimium jejunent, vel alii impranfi excant ; qui ſe curare 7 


« 'yolunt molliter, acipenſerem, vel Afram avem, vel ITT lonicum non 
* quzrant, 'appoſitis quæ ibi inveniuntur deliciis.” 
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N to reſtrain expence in dreſs, and likewiſe to pro- 


. the conſumption of our own manufactures. Trade at 
this time began to be more underſtood, and likewiſe to be 
conſiderably extenged, as Hakluyt [=] mentions privileges, 


in the year 1330, to the town of Blackney in Norfolk, on 


account of their commerce with Iceland. The great towns 


in Flanders hat long been enriched with the ſtaple of our 
wools : the ſtatute therefore directs, that if a merchant ſhall 
export any wool, he ſhall be guilty of felony. At this time 
every ſeflion of parliament did not teem with new felonies ; 
and therefore the legiſlature muſt have been highly ſenſible of 


the great national detriment by the foreign ſtaples, to have 


made the offence, in the firſt inſtance, amount to a capital 
crime [o J. The next er ee forbids any one to wear cloth 
manufactured out of the realm, except the king, queen, and 
their children, and likewiſe permits the manufacturer to make 
e eee ee * 
The 28 chapter orders, that no foreign cloth mall be 
- hrought ingo the kingdom under the penalty of forfeiting the 
cloth, and the — lixewiſe i is to be n * indit- 
| ates . a 
The 4th chapter directs, chat e man nor woman ¶ p J 
who cannot t ard to 6 ſpend. 1001. A year, ſhould wear furs, 


EF 


ge nc 


Gar W i. p. 244- 
2 is not indeed taken away by the 1 


7 This is perhaps the firſt inilance in the Statute-book of an apprehenſion, 


FA. eee under the word man. By the laws of verona it is 

laid down as a general rule, that the mention of the male i LA law ſhall include the 

| e, © Quoniam ſub authoritate juris civilis pernicioſe quandoque erratur, 

5 , Natuimus quod in omnibus ſtatutis communitatis civitatis Veronæ maſculinum/ 

4 us comprehendat etiam fœmininum, ſi illud de quo tractatur communiter 
habeat ad W Leges *. Veron. I 507: p. 63. 
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under WE of forfeiting the 
made 1 „ furs le, hs they are likewiſe | 55 
er and laff chapter grants privileges and immun . 
pd to the foreign manufacturer who will ſettle 1% 
_ - 0 that theſe ſtatutes, which taken all ee . | „ 
I | forty lines, ſeem to contain a code of wiſe regulations, which RP. 
ve. perhaps never ſince been rendered more perfe@t by an any „ 
uent and explanatory ſtatute. or er CE 1 
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-x HE une now: Am . to e eee was en 
regular form; the titles r] henceforward are almoſt 


| always Engliſh, and the ſeſſion of parliament is generally 


„ „ 


held at Weſtminſter Tl. whilſt the preamble i in every inſtance 
makes expreſs mention of the concurrence of the Commons DJ. 

The preſent Capitularium conſiſts of twenty-one chapters, 
the greater part of which relates to the .amendment of the 
Jaw. The 5th chapter recites great delays and inconvenience 


to ſuitors, from the judges of Weſtminſter-Hall differing 
| from each other in opinion; and that therefore in every par- 


liament a prelate, two earls, and two barons ſhould be cho- 
fen, who ſhould haye power to ſend for the judges, and to 


give redreſs. This ſeems to be a very extraordinary regula- 
tion in the preſent times, as ſuch prelates, earls, and barons 
would probably be very incapable of deciding the point on 


which they were to ſit as judges of appeal [u]. Perhaps how- 
ever the legiſlature might think them the more proper for not 
having had a legal education, as it appears, by other parts of 


this ſtatute, that the deciſions in Weſtminſter-Hall began now 
rather to turn on ſubtleties, than NE ſubſtantial juſtice to 


the parties [2]. 
The 6th and 18th chapter afford inflances of this kind, 


Item eſt aſſentu que par miſpriſion de Clerc, en quecunque 


ce place que ce ſoit, ne ſoit proces aneantiz ne diſcontinue 55 


* 
— a | Fa $ 1 
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The "A of the ſtatutes eontinhes however to be in the French language. 
i] As the coramons now always conſtituted part of the legiſlature, og annd 


4 4 was not eaſily 3 in other towns. 


, who attended the popes at Avignon, were the occaſion of = 3: * ee 
25 la que nous av — la chicant. | Lil mel loifible es ainſi,” 
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= 1 1 meſprendre, en eſcrivant un lettre, ou un fillable trop, ou trop 
. poiʒ mes ſi tot que la choſe ſoit aparceu, par challenge du 

8 partie, ou par autre manere, ſoit haftruement en nave 
6 forme ſans donner-avantage au partie. 
This difficulty with regard to altering. i Os or a 8 
is is entirely peculiar to the law of. England; and carried to the 
abſurd. « exceſs and ſtrictneſs Cx] to which there was formerly  _ 
a a moſt blind adherence, hath occaſioned the many ſtatutes of. 


a 


amendments and. jeofails. - I do not mean by this to inſinuate 
that records ſhould be wantonly altered, but only where the 
Alteration does not materially affect the point in diſpute, and 
where the alteration is made under the control of the ſuperior 
Courts. As for the miſtake of a letter merely, it is very extraor- 
dinary that this ſhould have been fatal, as at this time no one 
(not even the greateſt clerks)- could ſpell. with any accuracy; 74 
nay the ſame word, in the ſame period, is often ſpelt in a 
different manner throughout the body of ancient ſtatutes. It 
is indeed abſolutely impoſſible, that, before the uſe of printing, 
accuracy in ſpelling (which depends ſo much upon memory. _ 
and. extenſive reading) could have been brought: to AD. rag | 
conſiſtency. or perfection. 
This nicety in the etting forth legal caters is in lr 
caſes taken away by the ſtatutes of Jeefarls, which do not ex- 
tend to criminal proceedings [y]; by means of Which many 
criminals have eſcaped the puniſhment due to their. crimes, to 
the great encouragement of other offenders, and to the diſ- 
grace of the law. Some judges have thought, from a falſe 
compaſſion; that. it is their Fury: to. w__ out ſuch mis by 
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this A falſe and ak AP ig and © am r ry in | thinking 
it ſo by that Seat de Lord . Wah en 1 was 
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bay, What 122 n to this firiQneſs v was the bags of a judge 3 
© I cken fined for the altering of a record; but this alteration was a very material 
one in its conſequences. What I allude ww is the known ſtory of a clock being ſet 
up in Weſtminſter-Hall, which was paid for out of this fine: it was therefore 
(without meaning to pun) z a very ſtriking memento to the judges. 8 
51 I muſt own I am not aware of any material or ſolid objection Which thers | 
JRun be to make theſe ſtatutes extend to criminal proceedings: no one could have 
heard of the late application to the Houſe of Lords in the cafe of Luctip, to ceverſe 
a judgment of the King's Bench for what i is 222 Ws. but 0 have ound chat 
there was ſuch a e to REN. | | 


* 
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not only a moſt conſummate lawyer, but is known to have 


been of a moſt remarkably humane diſpoſition'{z}. No man. OF 
was more ſenſible of the duty incumbent upon every judge to He 
be of counſel for the criminal; but what calls for ſuch a duty, ile 
when' the priſoner hath no compaſſionate or favourable cir- Tit 


cumſtance, ariſing either from the proof of the proſecutor, 
or from his own defence? Is it not, on the other hand, A 
_ of the mapiſtrate, ne muleficia maneant impunita ? 

The 18th chapter of this law likewiſe takes away inichir | 
inconvenience ariſing from too great nicety in pleading; it 
recites, that demandants in pleas of land had been often de- 
layed, becauſe the tenants have vouched to warrantry a dead 
man, againſt which voucher-the demandants before this time 
might not be received to aver that the voucher is dead, to 

their * delay 228 e e is thardfore: provided, 
228 

5 hs not prrtond to ee the Anelent 1 of IN 
* in reul actions, ſuffciently to explain why this averment 
could not be received at common law ; the ſtatute however 

recites, that the law was fo underſtood, which is- not extra- 
ordinary, as it is a well-known ſtory in Weſtminſter-Hall, 
that a party in perfe& health, who was hearing his cauſe, 
being killed by a pleader in a 2 the ee e not take 
notice that he was aliyxe. 

There are two other particulars i in he! 16th dtc of this 
Kette, which 1 ſhall juſt take notice of. It relates to thoſe 
perſons” before whom niſi prius may be granted, and ſays | 
(amongſt others) that it may be granted before the Lord Chief 

Baron, if be is @ man of 'the law. This proves that even fo 
late as the reign of Edward the Third, the Barons of the 
Exchequer were not confidered ſo much in the light of judges, 
as officers of the revenue. The ſecond is, that it may be 
granted before the juſtices of either the King 8 Bench, Com- . 
mon Pleas, or ſworn ſerjeant of the king. I cantlot KW ſub- has: 
mitting a doubt, whether the practice of putting ſerjeants 8 
into the eee 0 who 3 are not Kings e 100 is pur- 


Fo 


OY Ing 


Sf 
* o 2 * 


- 123% vs his 11 of the Pleas of the e in hich ho: ſays, theſe niceties 
are the diſgrace of the law. . | 
( 88 8 at law indeed becomes ſo, in conſequence of the king's writ 1 8 
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eee maya or was only immediately inferior to the order of 


ed of two words 


14 EDWARD " | | 195 
ſuing the direction of this part of the law, though the ob- 
jection may perhaps by many be conſidered as rather minute, 
ad. a different coliruiod of Nele fiatute hath fo m a 
vailed. | 


1 11 bo * 
2 e 43 


AroAting him te tak ujori hinifelf me dignity of a f jeant : „ 


Jerjeant of the king ſeem to fignify thoſe ſerjeants only, who are properly ſtyled : 


en to 


's Serjeants : other ſerjeants are ſtyled fimply S ſeantt. The x 
formerly figiiified a military rank (as indeed it does eget, t) 


N the 4 de evufalem, it is regulated how many both knights 
ae he n ed by that diſtrict of country in Afia, Frys n e 
quered by the Chriſtians in —— and im the preface to Beaumanoir, men: 
tion is made of the chevaliers es armes, et en boix, which ſeems to anſwer to our | 
feqjeanit at law.” So likewiſe in the non Tre pre | 


| 0 . * Qui yeultu pour 1a oy defendre, 5 e 


5 „ Velque chevalerie em prendre 
1 & On ſoit darmes, ou ow ſo de lecture, 
e Ou autres convenables cures, f 


— 


| Thief, len a dent at law continues to wear; wah origirtally an len plals 


| p, worn by Knights under their Helmet. The word Coif is thus en- 
plained in a very learned Glofſary, printed at the end of a new edition of the Hiſto- 


ry of St. Lewis at Patis in 1761, from a manuſcript lately diſcovered in the French 
King's Library, and Where this authority from the old romance of Gerard de Ne- 


vers is cited, © Gerard tria beg K. on du fourel; fi aſſenne a celui ſur I coeffe 
« Fatier, un cop ſi grant, Reva of the word ſerjeant, however, 


ſeems to im e or * as J ſhould conceive it. to be .compound- 
— erf and Gents, Du Freſne (in his Gloſſary Medie et infime Gre- 


citatis) gives us 100870 x ep yen, citing Anna Comnena for it; the Greeks hav- 


* the term from 8 which is an additional confirmation that 
word is not to be derived from (erviews, as is ſuppoſed by moſt etymologiſts, | 


The Greek word would be otherwi Tepasihus, as the name Valentinianus is in 
Greek Obaitihiviencs. I to this it be objected, that the changing the v conſo- | 


nant into » holds only im the be Paas of words; then the change ſhould be at leaſt 


from the v conſonant to 5, the word would then become Ze6677]ys; in the 


fame manner 1 Frm and Ofavianus become in Greek r Liar; and. 
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The Realm and People of England ſhall not be 
N to the King" or ug: of France. 


3 14 Ev. n. Sea. v. A. 3x 1 1340. 3 
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\'H E contjiieſts of Edward wg" not. only Wen the 
= kingdom of France into a general conſternation, but 
5 bad given a moſt prudent and politick alarm to the Engliſh, ' 

leſt they f ſhould become-dependent by an union with the con- 
quered country. This ſuppoſed ſtatute is in reality only 2 
ſtrong declaration from the king, that this apprehended con- 
ſequence ſhall not enſue from his victories. It begins, Le 
& roi a touts ceux, as queux ceſtes preſentes lettres vendront, 
2 ſaluts, and concludes by d en teſmoignance de quel choſe 
e nous avons mis noſtre ſeal. „ This declaration is dated in 
the fourteenth year of his reign (in England) and the firſt of 
his aſſuming the title of king of France TT Pr nts 

I have before ſaid that this was a prudent and wiſe appre- 
henſion in the Engliſh, but it does not "neceſſarily follow, that 
a leſſer kingdom, by. conquering: a greater extent of territory, 
ſhould in time become a province to the new-acquired territory, 
or that the ſeat of the empire ſhould. be fixed there, on account 
of its being more the centre of dominion; eſpecially if the 
conquering country be an iſland, which will eyer be a more 
ſecure place of reſidence for the — — than the ſtrongeſt forti- 
fications on the continent. For this reaſon, the king of Den- 
5 mark refides at Copenhagen, becauſe it is fituated in the iſland 
of Zeeland, which hath not many other inducements to fix 
the royal reſidence, It was ſome centuries before the emperors 
of Rome changed that capital for Conſtantinople, and that 
rather from a whim or diſguſt of Conſtantine, than becauſe 
Conſtantinople. was more central. Theſe inſtances are men- 
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18 The old French Hiſtorians and Chronicles Mis, that Edward the Third's | 
title ta the kingdom of France was a pon ons, nor Co Wop 8 to feel much from 
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it was moſt certainly wiſe in our anceſtors, however, to 


make the earlieſt proteſtations and ny . ſo alarm- 
ing and probable an event cl. 


It is inſiſted at the end of alas n that no argu- : 
ment or conſtruction ſhall be drawn from the king's having 


altered the ſeal or arms of England. This was occaſioned 
by Edward's having very imprudently- put the Flower. de luces 
[4] (or the French arms) in the firſt quarter (as the blazoners 


term it), which is taken notice of by one of the ancient an 
j mw as MOTO en n great en, 3 
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. doe wen tems „ | 
. or kingdom conquering the greater. It uy 12 


be admitted that Alexander does not 
ſeem to have had any thoughts of returning to Macedonia, and his directions to his 
ſucceſſors on his death-bed ſeem chiefly to have related to the ſecuring his new con- 


queſt of Perſia: it muſt likewiſe be admitted, that the Tartars (though conque- 
rom) have eftabliſhed the ſeat of their empire, in the capital of China, 


[4] It ſeems to be generally agreed by the French antiquaries, that theſe Flower 


As luces were originally meant to repreſent the heads of ſpears ; ſuch a change is not 
unuſual in ancient blazonry, from the painter's imperfe& repreſentation of the 


e the lions in enen leopards. 
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uls confirmation of the Charters contains ſome very 


particular and extraordinary additions, befides the ge- 


- - _peral confirmation, of which there have been two or three 


other preceding inſtances - and as this ſtatute hath never been 
tranflated, it hath not been ſufficiently attended to. 
I have before obſerved, in the Comment on Magna Charta, 


that, in the early part of the Engliſh hiſtory (though long 


after Magna Charta was in force), the peers were often con- 
demned and executed without the form of a trial by their 
- Peers, or indeed any trial whatſoever, The 2d chapter of 


this ſtatute recites this, and expreſly enacts, that, for the 


future, they ſhall be tried only by their peers [e]; and that, 
if a peer choſe to ſubmit to any other method of trial, 


it ſhould not prejudice the rights of a' peerage. The 3d 


chapter recites, that the commonalty of the realm had 
been proſecuted and impriſoned without indi&ment, con- 
trary to Magna Charta; and therefore directs, that the 
chancellor, treaſurer, barons, and chancellor of the Exche- 
quer, judges of both. benches, ſteward and chamberlain of 
the houſhold, keeper of the privy ſeal, treaſurer of the 


wardrobe [f J, comptroller of the houſhold, and the pre- 


hs : "F< * l * _— - 
” £ - 
— 


Ce] There is an exception, if a peer is proſecuted as the king's farmer; which 


_  -  oxceptionſeems to imply that it was at this time underſtood, that à lord of parlia- 


ment had a right to be tried by his peers for a miſdemeanor. | 
[I The treaſurer of the. wardrobe I conceive to be the ſame officer which is 
now ſtyled the maſter of the wardrobe, at whoſe office ſome payments ſtill con- 
tinue to be made. It appears by Fleta and others, that treaties and acts of ſtate 
were frequently depoſited in the Wardrobe, which then contained a large diſtrict, 
in which the king's artiſans lived; and there is a pariſh in the city ſtill called St. 
Ann's Wardrobe from this circumſtance. This range of buildings was burnt in the 


fire of London, and it hath ſince been found better ceconomy to purchaſe what is 


wanted from common tradeſmen; it is probable, that many valuable records 
were deftroyed in this office by the fire of Lond, C 
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and chief officers of the duke of Cornwall, 
ſhall take an oath, upon entering into their office, to ob- 
ſerve the Great . Charters, in every article, This oath 
(though it is moſt ſtrictly injoined by this ſtatute to be 


taken by, theſe great officers) makes no part of the oath, 
which is printed in à collection of the old forms of oaths, 
: in 1649, though the law, continues unrepealed. | 


The 5th chapter enacts, that the king ſhould remove [5] 


the great officers ( beforementioned) five or ſix days before 
_ every parliament, in order that thoſe who had complaints to 
make might not be deterred by dread of their power and in- 
fluence; and that the king might with conſent des grantz, 
which ſhould be moſt near to him, ſubſtitute others in their 
places: this was indeed a moſt extraordinary regulation, and 


I ſhould think, was the .chief pretence for the proclamation 


which enſues. This moſt conſtiutional ſtatute (at leaſt the 
four firſt chapters of it) had ſcarcely paſſed when Edward, 
by the advice of his privy council, iſſued a. proclamation, 
which contains the following moſt hypocritical and illegal 
reaſons for not allowing it to be a binding and obligatory 
law. Et quia editioni predicti ſtatuti pretenſi nunquam 
« conſenſimus, ſed premiſſis proteſtationibus de revocando_ 
| « dictum ſtatutum fi de facto procederet ad evitandum peri- | 
© cula que ex ipſius denegatione tunc timebantur provenire, 1 
5 « cum dictum parliamentum alias fuiſſet diſſolutum, cum 
T8 magna negotiorum noſtrorum ruina : diſimulauimus (ficut, 


ec oportu;t) et dictum pretenſum ſtatutum ſigillari permiſi- 


„ mus hac vice: videbatur dicto concilio noſtro, quod ex 


0 quo dium ſtatutum ex voluntate gratuita noſtra non pro- 


0  ceffit, et quod nomen et "vim AS: habere non deberet. 
5 Ideo [7] &c.” 


I ſhould imagine that no one can FRE theſe paſſages of 


| the proclamation without feeling indignation, and thinking 


that its being . in the Statute· book as an act of 


5 cannot make out the 


a. 


120 Coux que ont chiesdepuer a demorer pres duſts eee Come 
2 There is an exception of the Judges and Barons of the Exc 


The meaning of this preamble is n but 1 muſt that 1 
conſtruction of it. . : 1 
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parliament, is a conſtitutional and national diſgrace. Un- 


| der pretence of the ſame prudent di ſimulation, the moſt im- 


portant and ſacred ſtatutes might for ever be eyaded. I have 
before, in the character of Henry the Third, had occaſion 


to obſerve, that ſome-of our kin gs, moſt celebrated for their 
conqueſts, had attempted to make the greateſt infringements 
upon the conſtitution. 'The preſent proclamation furniſhes 


a moſt ſtriking proof of this, and it is dated in the firſt 
- year in which. Edward the Third ned the title « of 12385 
of France. 7 
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amble and firſt chapter have never been tranſlated, 


5 . the fix other chapters are. There is a moſt ſingular 
recital in this French preamble, viz. that the French king, 
. &afforce tant come il poet a deſtruir notre dit. ſeigneur le 

Th Toi, ſes alliez [#], et ſubgitz, terres et lieus, et [1 J la lange 


6 dAngleterre.” The complaining that the king of France 
intends to deſtroy the Engliſh language, in the preamble to an 


Engliſh att of parliament ſpeaking in the French language, ſeems 


to be one of the moſt extraordinary allegations which were 
ever thrown into the preamble [m] of a ſtatute. The law 


1 expreſſes the intention of the legiſlature to ſupport the 
king in the ſtrongeſt manner in his war againſt France, as 
they clearly foreſee [»] the deſtruction of England, if Edward 
does not immediately paſs the ſea; and they exhort him 
5 ſteadily to purſue, and never to drop, this great and impor- 

tant purpoſe, neither for letters, words, nor fair promiſes, 
from which it ſhould ſeem that the Engliſn already began to 

diſtruſt themſelves as A 2 The N not 

a only 


= This 5 firſt mention of _ word 10 which unfortunately we Ka too 


0 of in the more modern part of the Engliſh Hiſtory. 
I] Inmy manuſcript (beforementioned) it runs, terres et lieus de la langue d An- 
Z finer, whichis pay intelligible, and the ſenſe reconcileable to the context. 


the former edition, 1 have happened to met with the word OS uſed = 
Dun in the 14th Canto of his Inferno, 


« Pico, che arri vamo ad ung lends,” 


: which his commentator obſerves to be a very uncommon Italian word, 24. to be 


formed from the old French word lande, and which ſignifies the ſame with our 


word land. If therefore this word lange, or langue, is altered to lande, the abſurdi- 


Nane removed, without the making the inſertion from the manuſcript of, de ia 
ry inſtead of er la langue. 


The ſtatute of Elizabeth, for tranſlating the Bible and Servioe of Common- | 
prayer into Welſh, recites, that itis with intention to make the Welſh learn Eng- 


liſh the more readily; which is likewiſe a very recital, and would not 
eſcape notice in an Iriſb ſtatute. 
Ft The word yvant ſhould be read ant; a word vitiouſly ſpelt for volant, or 


1 It is admitted, that we do not hear of any complaint of the inſufficiency of 
1 yrs ee 1 
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only gives this exhortation, but likewiſe grants taxes, in 


which it is obſervable, that the lords and prelates Join with 


the commons; though afterwards mention is made of two 


fifteenths granted by the commonalty of the realm, and two 


tenths by the cities and boroughs. From this it ſhould ſeem, | 


that the knights of ſhires, and the repreſentatives of cities 


and boroughs, were conſidered in a diftin& light; and that 
tze commonalty was only bound by the aſſent of the knighte 


of the ſhires, and the inhabitants of cities and bor oughs by 
__ their own repreſentatives. The clergy and lay- peers might 
> poſſibly at this time likewiſe make two diſtinẽt independent 
bodies in the houſe of lords; and the preamble of a modern 


act of parliament always ſtates the aſſent of the lords Spiritual 5 


and Temporul, though the lower houſe are comprehended | in 
tte general name of Commons in parliament aſſembled. 


The 2d chapter of this ſtatute directs, that two or three i 


(des mieultx vavetz des countees) ſhall be appointed conſervators 


bf the peace, and that they ſhall have the king's commiſſion 
to hear and determine treſpaſſes and felonies. As for the 
word vaverg, which is tranſlated '< men of the beſt reputa- 
«© tion in the county,” it is to be found in no gloſſary ; nor 


does any word occur which bears any great affinity to it. 


Upon conſulting my manuſcript of the ſtatutes, I find the 
word uſed inſtead. of it, is vaillantæ, which agrees with the 


tranſlation. It is true, we generally uſe the word valiant as 


ſynonymous with the word courageous: in the old French 
- writers, however, valiant (from valere) ſignifies only a man 
of worth; and conrageux ſignifies angry [p J. It is very 


f eee that juſtices of the peace ſhould have ſo much 


declined the trying of felonies; when it appears by this 
ſtatute (to which they owe their inſtitution) that it was the 


chief 07 for which 28 0 were OI - 
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Walpole, was ambaſſador in France: one need ſay no more of theſe than that 


; by pin arch pamphlets. The Abbe Mongon hath done juſtice to the memory of 
158 — Eg. that Conti Peary woe throughout dls days, which ls 


, as he was ſo far advanced in years. 
* Thus, 


in the preamble of x Ed w. III. Stat. 1. continuant leur ma 5 
te Hoverent Is cora 1 N = | BI, | 
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The 4th chapter repeals all commiſſions to aſſay weights 
and meaſures ; which I ſhould not have taken notice of, did 
it not recite the abuſes of theſe commiſſions : abuſes, which 
have prevented the different ſtatutes (from Magna Charta 

downwards, which relate to weights and meaſures) from 
dan carried into execution. N 
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frequently abſent during his wars with France, or 


whether from increaſe of trade and riches [q], the law itſelf, 


the people of the country, and the judges who were to diſ- 
penſe the law to the ſubject, each wanted at this time much 
_ reformation. © We find this from the recitals to many ſtatutes 


of this reign, and likewiſe from that volume of the Year 
Books, which is entitled, The Book of Aſſiſes, where, by the 


articles to be inquired into by the judges of the King's Bench, © 
it will appear, that there were abuſes in the adminiftration of 


Juſtice (though, according to modern ideas, a high conception 
of it hath been formed), which are now happily not even 
heard of, much leſs are 9 wy to be PR and 
e nh | 


* ; F - 
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1 71 The 6th chapter of the te Ge. 3 bir the 
- Grſt time, of the circulation of gold coin. 
ueſt d'off, en Bank le Roy, 


pa cc Ceux ſont les articles que e p 
ait a enquirer de homicides, larcens, arſours e m raviſours des femes, et de 


« touts manner de felons et de felonies, et lour receptors, procurors, et maintai- 


40 nors, auxi bien de temps le roy le pere, come de temps le. roy qus ors oft, eſ· 


+. chapes de larons, &C. 


c Item de ceux que owent misfeſors de batre les gentes de court, jurors den- 


cc 3 ou aſcuns auters homes, queux ſont les bators, et ceux que les l owent, 


ic Item des endiftors que font garner les enditees *, er diſcoverent Ie counſeil le roy, 
« ex des juſtices, et de lour compaynons. 


« Item de ceux que veignent forciblement en 1 roy cc Ile, "Ay 


< affrejant de la peas, que les jurors n'oſent dire veritie. 
© Item de gardeins des priſons, qui, 


item de ceux que teignent gents a lour robes ou fees pur veritie extinger, et 

pur mainteiner lour mauvaiſes empriſes, c. | 
&« Item de confpirators, et confederators que foy ent'raliont par ſerement, cove- 

« nant, ou par auter aliance, que cheſcun hee et ſuſtendr autre — ſoit 


4 il faux ou veritie; et que fauxement fait endi et e gents, ou fauxement 
— Ta bh ou maintein . 


1 the *. ane. 
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ben 
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' Theſe | 


; r dred de penance, font les priſones | 
% deven'” provours, et appeller lays gents 55 covetiſe de gaine. 5 
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CCC 4 
' Theſe articles of i inquiry, which the Year Book fixes to 
the tw-enty-fiſth year of this king's reign, ſhew the prevailing 
_ "erimes at this time; and the oath of the judges, now regu- 
" lated by parliament, ſhews what was objected to them in 
their diſpenſing of juſtice. The firſt material part of the oath 
is, that they ſhall not take ſee or preſent from any one, if it 
is not meat or drink, and that of a very ſmall value; ey 
then ſwear, that they will not take robes from any q,, 
except the. king, nor give counſel or advice to any one 1 | 
the king is party ; and the ſtatute having ſo far conlidered "1 
chem as officers paid by the crown | s],: then provides for the | 
„ equal diftribution of juſtice to the ſübject, by making it part 


of the. oath, that they ſhall not regard any letter or meſſage 
from the king, with relation to any point depending before ; 
them, which js likewiſe a proviſion ol one of the moſt; ancient 


f + of the Scotch ſtatutes. 8 3 nner den 3663. ola mab 

; 2; The: neceſſity. of a judge's. e er oath having been 

thus injoined: by the Jegiſlature, it was one of the articles 0 

complaint againſt Richard the Second in the ſueceeding reign 

IJ. that he 12 made the judges and other great officers. take 118 
oaths, of a new; form, when they entered upon thein oe 
| and; l cheſs. new oaths rene mien in fectet.c,, Note 1 5 
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| private the occaſion; of mebjck I ſhould: se ug — „ 
| the, judge being. ſworn on his knees before” the, chancellor : 20 it LE bs 
: _ this, is improper, it ſhould. be deute from che private » om, 
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3 e fItem de coroners, 11 5 . _ „ que a 3 wn 1 
; 1 „ ä et eſpargnent lez bons pur lour don”; et daſcun hundred qu on aſ-— : 
8 fe pur tiels articles a trouver a c 85 ou a x marks, ou ils levent x U, 2 8 — Y 
a oppreſſion de people. | x ve 

| | ' © Item des garde de priſons que appernent | laies perſones que ſont x en jour garde „5 | 
n - {Per per ca'e de ſalvat' d lour vie en deſturbament de la com ley, ade | — 1 

5 9 7 ſe peut faire fur eux come ſur laies gents en deceit d el ro. | 1 
( Ls Item des taxors, et quillors de xv d' que per eux et lour miniſtres parnens Doo, "4.3 
| 4 certeins fees a lour clerks; huſhers, et autres lour miniſtres, et pur faire acquit'. = 
1 ne de touts ſervants, officers, et miniſtres le roy; —— FW | 
5 c ques, Dukes, Contez, Barons, et touts autres quecunque de lour trahiſonss © „„ 
©] e extorc*etgreivances fatis al people le roy, et de lour doneſons et grandſums priſes 5 
1 3 de people le roy, pur grandiſment de lour ſcigniqrages, nne 1 
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; lan appears by 20 av. I, ch. , that the king Xt, this time bad encreaſed - 
7 the ſalaries A the] jue dges. - 
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by a plague, ſome labourers fro. 


1 5 wages nec 
eng advantage of the ſcarcity of hands to inſiſt upon extra- 


_ vagant wages, and others chooſing rather to beg ant live-in 
zdleneſs, than to earn their bread” by labour. 
other calamitous circumſtances which attend a peſtilence, it 

temarked by all hiſtorians [tu], who have given an — 9 


occurrences duting this melancholy ſcene of deſolation and 


diſtreſs, that the manners of the people (from deſpair [*]) 
| become diſſolute and abandoned beyond conception: nor is 
this diſſoluteneſs at once removed by the ceaſing of the peſ- 


tllence: the ſtatute therefore nen language, Lowe f 5 


een of ſeverity, y.. 


By the firſt chapter, every Wader able in body, a r 


0 age of ſixty, not having means of maintaining Himſelf, 
is bound to ſerve him who ſhall be willing to employ him, 
at the wages which were uſually given the fix years preceding 
the plague; and if he ſang and it is proved by two wit- 
neſſes before the ſheriff, bailiff, lords [y J, or conſtable of 
25 nes where the refuſal is given, he is to be committed 


l, and continue there till he finds fureties for n 55 


mie o ervice u upon theſe 1 terms. 
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wr No FFT commona, de e | 


22 be looked upon as abfotutely effential, what ever it might have 
re, wy 
[=o] Particularly Boceace, in his account of the 
6ccaſion to his Decameron, and which ſeems to exceed the celebrated d 
of the plague at Athens by r I de not by this mean that Thucydides's 
being more particular with regard fo the ſymptoms, may not make it more valua- 
ones poſterity from the information, which phyſicians may receive from it. 
fx] Thoſe religious ſects who ſuppoſe 
for theſame moſt rettiarkably wicked and abandoned. 


* J The words of the ſtatute are, wicecomiti, lala c, ane aut 1 
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By the 5th chapter, no one is to give alms to a beggar, who 


5 15 able to labour, under penalty of impriſonment, ENS - 
«ſub colore pietatis, aut eleemoſynæ quiequam donet, ſen 
« eos in deſidia fovere præſumat, ut fic compellantur pro wie . 


cc neceſſariis laborare A.. 
By the laſt chapter, ſome e impoſed by e 


ceding part of the law, are diſpoſed of in a very unuſual 


manner: they are not given to the informer ol (as in 
more modern times) to enforce the execution of 4 4 ſtatute, 


but in aid of e e e the e the : 


commons. ws 5 


proper iftriburios of the We or more pub! 


the ſeverity of the law, the parliament, two years an. | 


wards, in the twenth-Rfch of Edward the Third, attempted 
to carry it into more rigorous and effectual execution; 

and likewiſe added' ſome new. regulations, fixing the price 3:6 
of not ohly the wages of the labourer, but almoſt evety Kind 


of artiſan, Some of the particulars are curious, and are 4 
good ſtandard to ſettle the comparative value of money, 
which - often throws "great! light 1178 che more ancient ; 
Hatutes. | 7285 4 
The com 


week in Auguſt, and 34. till the end of the month e; and 


they are likewiſe neither to alk meat, nor any other . 5 
TE > " To alfo e thar they ſhall re repair | 


: 5 *” _ > : * * n 0 
pe * N 5 8 4 . 5 * 5 * & KF 7 FOR Wo : N n Ma nod 7 


WA There is an ordinance of King John of France (Edward's contemporary), 


e hn ſhall preach: againſt this falſe-charity of giving aims to thafe who are 
able to work. Ord. Royales, p. 5. Since the A ary ano of the Poor” $ Laws, IN 


it is become ſtill a more weak and falſe charity to an Engliſhman ; a. brei 
Wh; however, may till want our alms in this country, ; on 


The proportion of a penalty, which ſhall be given to an e ſeems to 


be now ſettled, viz. half; at firſt, however, it was commonly a fourth, and af- 


terwards, by later ſtatutes, a third, till the half, at which it is now fixed : even 
this large proportion ſeldom hath its effect. | 


[3] Sciours de bles 3 the mower is termed faucbeour des this = 
never been tranſlated. fe preez : ſtatute hath 


[e] No ong conceives more highly of parliamentary powers; 3 but this regulati- 


on n (depending upon the ſeaſon) ſeems to TREO even the omnipotence of the le- 


re. 


to 


ommon Jie in the hay harveſt, is 5 only PAR | 
one penny a day, except a mower, who, if he mows'by the 
acre, is to have 5d. per acre, or otherwiſe Sd. 2 day. 4 
reaper [b] is to have, in time of corn harveſt, 2d. the fir | 
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to the next town or village, carrying their ſeythe or ſickle 
openty in their hands, and ſhall there be hired in ſome public 
3 = 9 This AUR of the ſtatute (though in other 


to r the Whalen of What 


yment. 3 Fad eee N : 4 
The 2d 8 Are, e no man in 3 (befor: 
month of August) ſhall leave the village in 


taffordſhire, Derbyſhire, Lancaſhire, Craven, and the 


Marches of Wales and Scotland. The occaſion of which i Is) | 
that there are large tracts of mountain or moorland in all 
theſe counties and diſtricts, where nothing can be raiſed but 
: oats, which often. are not ripe till October, and, conſequent- 
1 in more early harveſt, 


. they 1 would be without any means of getting their livelihood, 


ly,. if _the labourers, were. not employe 


during the months of Auguſt and September. For the; ſame 


FL 


3 reaſon „the inhabitants of the Pyrenees. come for fix weeks 
1 into the Southern provinces of France, and return in proper 


c for the getting. in of their own harveſt. _. ; 
s.1I have mentioned, that the wages ae to labourer 


44" 4 \S 15 


by this law ſhew the comparative value of money :. I ſhall 
. likewiſe refer the reader to the appendix of the third volume 


of, Dr. Brady 8 Hiſtory, where there i is a very particular ac- 
count of the, pay of Edward the Third's army, in the twen- 


5 tieth year of his reign. The pay of the Black Prince was 
, 205 per diem: the ſum total; is 12, 720 l. 25. and 9d, for 
Which an army and fleet of 31, 294 men was to be payed and 
i ſubſiſted for ſixteen months, which poſſibly. may rather aſtoniſh 


2 modern board of treaſury, or contractor for Germany. 


There is likewiſe, in Sir Richard Cox's Hiſtory of Ireland, 
an account of the ſalaries of moſt of the principal officers of 
che crown at this time, from Wands the fame OI: 
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24᷑3 Edw, II. Stat i 


TF\HIS ſtatute recites a doubt [4]; whether chil- 
| dren born of parents out of the king's allegiance 

ſhould inherit lands in England; which queſtion; it 

ſeems, had been before the parliament in the eighteenth | 
year of this king's» reign, but nothing had been deci- 

ded. The ſtatute firſt declares, that it is the law of the 
crown of England [-], and hath always been ſo, that 


the children of the king, born in any part of the world, 
hath a right to inherit; and this, according to the 
obſeryation + made in the note below, is a ſtrong ar- 
gument to prove, that, in the caſe of a common ſub- 
jet, the law was apprehended to be otherwiſe. I ſhould 


imagine, that this parliament (or the judges of the time), 


if they had been conſulted whether Philippa of Hainault, 


queen of Edward the Third, had been naturalized by | 
her marriage, would not have long heſitated about the an- 


ſwer. | 5 
After this declaration, the ſtatute having naturalized John 


de Beaumont, Elizabeth, daughter of Guy de Bryan, and 


Giles, the ſon of Ralf Daubenye, gives a very extraordinary 


res 


[d] The French expreſſion, in the original, is en avere, and not en awerouft ; 
which is always uſed by Littleton, in his Tenures, to ſignify a doubr. 
[el This is always conſidered as part of the common law, and differs, almoſt 
in every rule relating to it, from what is law in the caſe of a ſubject. Thus a 
ueen conſort may make a will, may ſue, or be ſued, &c, Lord Coke, in his firſt In- 
B p. 31. B. ſays, that in certain caſes a wife ſhall not be endowed of her 
huſband's eſtate, and particularly if ſhe be an alien: he excepts however the caſe 
of not only a queen of England who is an alien, but alſo a foreigner whoes marri- 
ed to the brother of a king of England, and inſtances the queen of Navarre, who 


was married to Edmond, brother to Edward the firſt ; he likewiſe mentions that 


it was ſo reſolved by all the judges of thoſe times, who were aſſembled on that oc- 
caſion, | : N | e EP 
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power to the king, viz. that as many others as he ſhould pleaſe 
to name, ſhould be to all intents and purpoſes naturalized ; 
and likewiſe enacts, that for the future all children born of 
parents (ſubje&s of the king) ſhould inherit, except the 
children of mothers who ſhall paſs the ſea, without /ave of 
their huſbands - ; de 
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THE STATUTE OF. TREASONS, 


25 Edw. UI. Stat. v. A. D. 1551 


SHALL take a very As liberty with i” to 
J the title of this ſtatute, which I have altered from the 
Statute of Purveyors, to that of the Statute of Treaſons, It is 
true, that the firſt [F] chapter of this law (as well as the 

13th) relates to purveyance ; but the ad great conſtitutional 
chapter, which hath defined what ſhall be deemed treaſon, 
hath certainly a right to give a title to this Capitularium ; 
which chapter (after many new treaſons enacted during the 
reign of Henry the Eighth ) is fixed upon, by the firſt of 
Philip and Mary, as the ſtatute declaratory of the common 


law, and which therefore ſhould continue in its full force 
without alteration, whilft the other laws of tyranny are en- 


tirely repealed. 
As the declarations made by this Batute of what ſhall 


be deemed treaſon are generally known by not only law- 


yers, but even every one who hath read an Engliſh hiſtorian 


with any degree of attention, I ſhould not have ſtated any 


of the e did it not give occaſion to ſome Oey 


vations,” _ 
Tr begins by dera that it ſhall be treaſon to + ai 


1 g] or imagine the death of the king. There have been 


many comments upon theſe words compaſs and imagine ; and 
I ſhould with great deference think, that, notwithſtanding 
the general excellence of this moſt wiſe and important 
ſtatute, the word imagine is not ſufficiently explicit, 2 is 


22 


A 


— 


[ Fa) It 1 of e ee 


Fait compaſfer ou imaginer la mort notre ſeigneur le Rol. Is it not extraor- 


dinary, that the life of an Engliſhman, proſecuted by the crown, ſhould continue 
to depend upon the critical conſtruction of two obſolete French words? The 


word imagine is uſed in the Pſalms, ii. 1, in the ſame. ſeriſe with plor: Why do = 


by rank n mee er? and why do the people 1MAGINE A vain 
thing | | 
, «5 8 likewiſe 


treated and re pected, 


212 OE VAN GN 
likewiſe 1 too figurative to be made uſe of in deſcribing this 


moſt capital of all ' criminal offences. The Lombards, in- 


_ deed, by their old laws, make uſe of ſtill more looſe and fi- 


gurative expreſſions, « Sj quis contra animam regis cogitaverit 


5 þ].” The Fuero Juſgo, in deſcribing the offence of 


treaſon, makes uſe of the expreſſion que trattaren [7] del morte 
del principe; which is likewiſe a moſt looſe expreſſion, though 


.the 'S ek were at that time a more . Prople,. than 


perhaps i in any other part of Europe [4]. 
The compaſſing or imagining the death of the queen 


{deſcribed by the word Madame ſa compaigne),. is likewiſe 


declared to be high treaſon. Upon this expreſſion there 


have alſo been doubts, whether a queen-dowager is inclu- 
ded; 1 do not mean by this to ſay, that ſuch doubts have 


not received a very ſatisfactory ſolution, but only that it 
might have been worded in this part with greater preciſion. 
The deſignation of the queen, by the words Madame ſa 
compauigne, ſeems to be ſingular; ; we find however the ſame 


_ expreſſion in other laws of Europe EZ,. Los hijos y com- 


ce panna del rey han de ſer bien tratados, y que najie les haga 
<<. furca, ni danno algun [].“ It is next declared, that the 
counterfeiting of the king's great, or privy ſeal, "ſhall like- 
_. wiſer be conſidered as high treaſon ; which 1 Boat” not have 
taken notice of (as this part of the law cannot be more 
clearly expreſſed), did not a writ, printed in the original 
French, at the end of ſome other ſtatutes [u] of the ſame 
year, give us the intimation of a very great neglect in this 


1 8 a 1 — a - ES 2 5 ; a i A 4 


[3 . of the ancient Engliſh grants are very figurative : Omnes libertates 


et aquas circa Hull, quas cor 8 poterit, aut oculus TR" Rymer, vol. 


ii. part ii p. 183. 

Ui The Royal Dictionary, publiſhed at Madrid in 1739, gives many different 
ſignifications to this word, and none of which comes up, to the ſenſe in which it 
ſeems to be uſed in this law, which | is, cc ſpall concern bimſelf i in, of plot, the death 
of the king.” 


I. Nath. Bacon ſays, that, in the time of the Saxons, an indietment for high 
treaſon againſt the king, ran 1 felonice 3 ; if againſt the country, proditories he would 


have obliged antiquaries much by printing theſe inditments at length, as well as 


writers on the conſtitutional law of England. 


Illi] Aſſerius, in his life of Arthur, mentions, that the Saxons never deſcribed 
the queen by the word regina, ſed tantum regis conjugem appellabant. 
In] Fuer. Juſg. lib. i. 2 2. The children and wife of the king are id be <vell 
and the law is to protect them from any injuries. 85 
le ſuppoſes 4 e king 1 mfp 
I] Cay's Stat. 7 
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this part of the act, and which, in ſome meaſure, ſeems to 
in- countenance an obſervation made by Carte, that no lawyer 
8. ſat i in this parliament, when this moſt conſtitutional ſtatute 
verit became a law ſo] * This, writ mentions a claim made by the 
e of Ml clergy, that a clerk, Who was convicted of counterfeiting 
norte the great, or privy ſeal, or the kingis coin, ſhould: have his 
dugh privilege of clergy, to which the king anſwers ;. „ that he is 
than too much preſſed by buſineſs of the greateſt importance 
= « to decide this point, but that, if any clerk ſhould . be 
ueen WM © convicted of this offence before the next ſeſſion of parlia- 
wiſe MW © ment (in which he hopes it will be fully diſcuſſed), he 
there <«. ſhall-not be executed, but delivered to the ordinary. We. 
iclu- WM find accordingly, that this point muſt haye been before the 
have legiſlature, and yet nothing is ſaid with regard to the privi- 
at it lege of clergy. It might be impolitick indeed (from circum- 
fion, {MW ftances), that this point ſhould have undergone a diſcuſſion in_ 
ae ſa WM parliament ; but as the clergy had, in effect, eſtabliſhed this 
ſame privilege, the opportunity of taking it expreſly away by ſtatute 
com- ſhould not have been omitted. | 
haga The ftatute then proceeds to offences in counterfeiting or 
the debaſing the coin, which have been made capital in all 
like- countries where a coinage hath been eſtabliſhed | p]: as it 
have is therefore univerſally a capital offence to counterfeit the 
nore coin, it is much to be lamented, that thoſe kings who have 
zinal debaſed the money of the ſtate, je have ordered the money 
ſame thus debaſed to paſs at the ſterling price, are not ON, to a 
this proſecution for this offence on their part [J. 


As treaſon is in all ſtates conſidered as the greateſt crime of 
which the ſubje& can be guilty, I have looked into the 


rtates laws of moſt countries in Europe on this head, which in 
2858 general are much more looſely worded than the preſent ſtatute, 
ferent Wl at the ſame time that the puniſhment is ſometimes more 
er ſeyere by its tortures, than can ever anſwer the great end 
high 775 1 : | roach 
vould | s „ 

ell as . Bis mentions this obſervation invidiouſly. 

; | P rn by the ancient Athenian laws, ; Let Tis Th YourTaUR eat 
Tribed TW Sd THY cuuias ei e170 Petit's Leg. Att. p. 40. and, by the Ruſſian 
: law, theeriminal is puniſhed by being obliged to ſwallow the baſe metal, in a ſtate 
well of fuſion. Strahlenbergh's Ruſha. 

This [2] Henry the Eighth is ſaid to have taken this method of filling his coffers, - 


To the great honour of the kings of England this hath not been attempted for the 
laſt century j very recent inſtances are not however e in other parts of Europe , 
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: 0 which executions become neceſſary. If the criminal in 
his agonies excites the pity of the ſpeRator, the crime for 
which he ſuffers is forgotten, and the law and its miniſters A 
are conſidered as cruel and vindictive. There ſeems to be 1 
| one particular in which all the laws (where the government 
| is in the hands of a king) agree, viz. that it ſhall be high 
| treaſon 10 kill his counſellors ; - which ariſes from this, that the 
| pPretence, in the conſpirator, is generally to remove the 
| miniſter, whilſt the * e is A to be blame- 
| des [1 
| | 
| 


$1 8 
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2 


[7] Sir Francis Holburne hath printed a reading on this tatute in the year 1681. 
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A STATUTE OF PROVISORS, 


25 Eav, Il 8 i. A. D. 1351. 
AIR Hennzy SprLMAN gives this account of the 
meaning of the word Proviſors, as uſed. in this Statute ; 
the general ſignification of the word being ſynonymous with 
a purueyor. Proviſores etiam dicuntur, qui vel epiſcopa- 
« tum, vel dignitatem aliam eccleſiaſticam in Romana curia 


ſibi ambiebant de*fururo, quod ex gratia expefativa nuncu- 


« parunt, quia uſque dum vacaret expectandum eſſet [J.“ 
As this ſtatute. is to be conſidered as -a fort of manifeſto 


againſt the court of Rome, the preamble is more full and 


laboured than that of any other law which hath yet oc- 
eured. 

The e and oppoſition to the papal e 
was not confined to England at this time; for we find, in 
Boulainvilliers [z], a petition ( du tiers etat) to King John of 
France, that he would inſiſt upon the privileges and immuni- 
ties of his kingdom againſt Pope Boniface. Fortunately for 
this country, the ſucceſſes of Edward had made the Engliſh 
nation fo reſpected and feared throughout Europe, that theſe 
proviſions were thoroughly carried into execution; whereas 
the humiliating adverſities of the French made them leſs 
capable of aſſerting their national dignity and privileges againſt 
the papal impoſitions. England likewiſe, by its advantage 
of inſular * ſituation,” was leſs ſubje& to the papal power, 
which could only be enforced by the pope's employing the 


army of a catholick country againſt the ſtate which lay under 


his anathemas; whereas an invaſion of England was im- 


practicable from any other country but France, then much 


depreſſed, The other method which the pope hath of en- 


forcing his aſſumed powers is, * * a rebellion * 


n —_— —_ 
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_ [9 The word Provife might bac be ina, rendered ite 
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the excommunicated king in his own country, This likewiſe 


could as little be effected, Edward being at the heighth of 


popularity from the eclat of his victories; and, beſides this, 


the parliament joined with him in reſiſting the Papal encroach- 
ments from the ſtrongeſt motives of intereſt, as by this means 


they ſecured their own preſentations to eccleſiaſtical 3 
when they happened to be in lay hands, 

Though the encroachments of the church of Rome are 
mentioned throughout this law in their proper ligh$ yet the 
pope himſelf is treated with great reſpect, being ſtyled Le 


 ſainte pere, or Holy Father [u]. One of the titles therefore 
of this ſtatute, viz. the king and lords ſhall preſent unto 


<< benefices of their own, and not the biſbop of Rome,” hath 
moſt ' evidently not been taken from the parliament ' roll, 


but hath been added £6 a weir or editor ſince the Refor- 


mation. 
What moſt deſerves notice in this fate: is the n 
of the conge deflire, upon the vacancy of an archbiſhoprick 
or biſhoprick. The ſtatute ſuppoſes, that the free election in 


the chapters had been originally granted by the king's proge- 


nitors, upon condition that they ſhould haye firſt aſked leave 
of the king to chooſe, and after the eleQion' alſo requeſted 
his aſſent [w]; which conditions (ſays the ſtatute) having 
been neglected, it is reaſonable that the thing ſhould return 
10 its firſt nature. Now, in the firſt place, this previous and 
ſubſequent aſſent of the king does not ſeem to be very recon- 
cileable to what is ſtated to have been a free election [x], and 
in which the chapters ſtill continue to invoke the Holy 


3 4 
* * 
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Ten The beginning of all the ws from the kings of England to the pope, in | 


| ph e twelfth, thirteenth, and fourteenth century, is, Pape Rex devota pedum oſcula 
eatorum : the meaning of this is very obvious ; 3 but there ſeems to be a difficulty 


in filling up this elliptical compliment. An ingenious and learned friend hath 


Rees! to me ſince the former edition, that the word oft i is always to be under- 
; otd. 


[w] That the king did not recommend, and that the pope's confirmation (after 


e election) was a apples for, appears by an inſtrument printed (from a manuſcript 


in the king's library at the end of the ſecond volume of Collier's Ecclefiaſtical 


Hiſtory, p. 63. 
[ex] Whitelock compares the election of a speaker of the Houfe of Commons 
. (at leaſt ponent ee, to the practice in his time) to the election of a biſhop by a conge 
Peſlire,” and ſays tlrat, to ſave trouble, the king recommends: a Speaker, whom 
5 commons afterwards elect, Comm. on Parl. Writ. vol. i. P. 224+ 
| Ghoſt 
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Ghoſt to aſſiſt them in their choice : nor is there to be found 
in Rymer any inſtance of the kings of England interfering in 


ſuch an election. The king and parliament were however 


determined to exclude the pope from nominating, and aſſumed 


the right of ſuppoſing what they pleaſed to ſubſtantiate 
their own claims, and the ſalutary and beneficial conſe- 


quences ag the ſietion have ren a proper ſanction 


to it. 


The ſtatute not having 8 faſiciengly ſome of theſs 


| proviſors, who ſtill ſolicited at the court of Rome, for bene- 
fices, and appealed againſt the deciſions of the king's oourts, 


occaſioned, two years afterward, the firſt ſtatute. of Premu- 


nire [y ], which is ſo called not from that word being uſed 


in the Jaw, which is in French, and directs a garniſſament, or 


warning of two months, Xx ſuch proviſor or appellant 


can be puniſhed [z]: The Writ to the ſheriff, founded upon 


this ſtatute, however, being in Latin, gives notice of this 


warning by the word premunire (a . barbarous word uſed 
for præmonere ) from whence theſe laws have ſince been ſo 


_ The puniſhment for not appearing after ſuch warning 


is impriſonment, to be put out of the king s protection 
(which ſignifies the protection of the king's court of juſtice), 


and a forfeiture of lands and goods. 


This firſt ſtatute of Premunire, in the e year . 
2” Edward the Third, contains eight chapters, the four laſt 


of which relate to Gan wines, and, having never been 


tranſlated, ſeem to have been little attended to by lawyers. 


The 5th chapter enacts, that it ſhall. be felony, if any Eng- 
| liſh merchant ſhall engroſs or foreſtall wines in Gaſcony ; nor 


may he at any rate purchaſe them of a Gaſcoon by money to 
be payed in England, if the price - exceeds what wine is 
uſually fold for in Gaſcony. When parliaments enact laws 
in order to lower the price of proviſions [a], they generally 
make the regulations upon the ſpur of the occaſion, as Lord 


— 


3 — * q ꝶ—— 


1 71 Collier, in his Eccl. Hiſt, aſſerts, that the firſt ſtatute of Premunire, is 
not to be found in the Tower, vol. i. p. 595. See alſo an „ letter of 


Pope Martin, occaſioned by theſe ſtatutes, vol. i. p. 729. 


t He is on this evarning to ſurrender himſelf. . 
Wines muſt 8 conſidered in the ſame * with proviſiens, : 


Bacon 


#=} 
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Bacon expreſſes it, and with too eager and warm a ſpirit of 


' reformation. This ſometimes is productive of ftatutes of 
moſt extraordinary ſeverity (as the preſent moſt undoubtedly 
is), and this new and extraordinary felony muſt likewiſe have 


been committed in Gaſcony; and therefore it ſcems to have 


eſcaped the legiſlature, that the offerice being local, could 


not have been tried by the Jury of any Engliſh county 


0 


which are, forfeiture of the wine, and likewiſe the other 


forfeitures conſequential to a felany ; and if any one infringes 


theſe regulations, he is to be apprehended by the ſene/chal of 
Gaſcony, or the conflable of Bourdeaux, and ſent in vinculis to 
the Tower of London. Tt need not be obſerved, that theſe 


proviſions of the ſtatute are of a very extraordinary nature 
and ſeverity, and therefore by 37 Edw. III. ch. xvi. this law 


is repealed as far as relates to the puniſhing of the offence as a 
felony. In all other reſpects this ſtatute is again confirmed, 


with this edition, * that the ſeneſchal and conſtable of Bour- 


* deaux ſhall yearly tranſmit to England certificates againſt 
© thoſe who have broken the law, together with the bodies 


© of the offenders, who, if they contradict the certificate, it 


« is to be tried by a jury of merchants who trade in thoſe 
<< parts.” If the offender is not ſent together with the 
complaint, the. certificate is to be returned into the King's 


Bench, from whence proceſs of outlawry is to iſſue. Theſe 
ſtatutes continued in force till the forty-third of Edward 


the Third [A], which in the preamble ſets forth, that theſe 


laws of ſeverity were pur aſſay profitable ; but, notwithſtand- 


ing this, upon the e * the prince ok pry 


i 


ä 9 


ers in this parliament. 
— at Gaſcony to buy upthe wine are, by 37 Edw. III. ch. xvi 
2 coc beours engleys, VIZ. liers itt ait. | 


4 This 8 been tranſiated. 


The next chapter NEE that no Engliſh merchant, or 
perſon employed by him, ſhould be permitted to go into Gaſ= 
cony, but juſt before the vintage [c]; and that no Engliſh- : 
man - ſhall even at that time purchaſe any wines, but in the 
towns of Bayonne, or Bourdeaux, under the ſame penalties 5 


[3] This 6 ſeems to be another confirmation of Carte's afſertion, that aerowere 


[4] ( Sp 
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(4 (whom Edward ſtyles his dearly beloved ſon), that the 
duties which he uſed to receive from the dutchy of Acquitarne 
* were conſiderably dimipiſhed, the parliament. enacts, that the 


two preceding ſtatutes ſhall remain in ape LY. ], till the 
effects of this repeal are known. 


I have ftated theſe heads of the different Br of this reign 


with regard to French wines, that a any admirer of the legiſlati- 


on, or notions of liberty in theſe times, may aſk himſelf the 
queſtion, whether a member of either houſe of parliament 
could poſſibly have propoſed ſuch regulations ſince the Revo- | 


lytion ? We find, however, that theſe laws not only paſſed, 
but continued in force for many years ; and even when they 
are repealed, it js to increaſe the revenue of the Black Prince, 
without the leaſt complaint or notice taken of the opprediion' 
to the ſubject. | Y | 


« 122 1 ky : 
PT TI MOD OE EDS Ra CIERTS NES: SLA TAY — ß W3t + 1+” TIS FS Fon T PRES 


2 The Fraich: Chronicles take notice, that the Black Prince, was in infinits 
during his refidence in Gaſcony, from living 2 a too magnificent and 
expenſive eſtabliſhment ; and that the conſequence of this 

opprefiv tax of fouage (or hearth money ) upon the Gaſcoons 


#1, pings is erraten be ani i e eee. | 


oy a uncertain even event happens. 


- 


* j J * 5 - 
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was, his laying a moſt | 


+34” 


? | 
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sTATrurun DE STApULIS, 


27 Edw. m. Stat. ii. A. D. 1363˙ 


ples of wool, now transferred from Flanders to England, 


this great mart. The compilers of the Parliamentary Hiſ- 
tory. ſuppoſe, that the chief occaſion of Edward's remov- 


ing the ſtaple from the Great Towns of Flanders to New 
caſtle under Lyne, York, Briſtol, &c. aroſe from his being 
- diſpleaſed with the Flemmings, for difappointing him in an 


intended alliance between his daughter, and their young 


Far, Lewis.- Slight | circumſtances of this kind perhaps 
often occaſion the greateſt events in hiſtory, though, they, 
are generally accounted for from more deep and impor- 
tant cauſes; and it hath been ſaid,” that we owe the fa- 
mous navigation- act (the great foundation and ſupport of 


our commerce) to a perſonal diſpute between St. Jobn, 
embaſſador from the Commonwealth to the States. St. Jobn, 
from this pique, determined to propoſe to the Engliſh 


| parliament regulations, which ſhould prevent the Dutch 


from being the common carriers of Europe 

The different chapters of this law ſpeak ſafficiently for 
themſelves, without needing any comment or obſervations : 
it may be remarked, however, that the preamble to this 
ſtatute firſt ſtyles the parliament the King's Great Council ; 


and it ſhould ſeem, that for moſt counties there was but 


one repreſentative at this time, inſtead of the two which they 
ſend at prefont 1 The words are theſe: En bone 


cc deliberation 


* 


— 


11 It apears 1 by the 1 of the Houſe of Commons, in 1620, pub- 
: — in 5 e preſent year (viz. 1766), that theſe regulations were at that time 
| bY ht o 


anon, 


HIS ſlatute is a 5 8 — of laws for 
the regulation of the merchants who attend the ſta- 


and to give the moſt ſummary and expeditious Juſtice up- 
on all contracts, entered into during the continuance of 


It hath been OPER me by a yn of great erudition (ſince the former 


K 28. 
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D 
* 
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« (deliberation ove prelates, ducs, counts, barons, chivalers 
«© des countees (ceſt a ſcayoir, un pour toute la coun- 


tee), et des communes des citees et . de notre 
1 „ realme.“ 


# 


edition), that the county of Bedford, in the 2 of Edward the Firſt, 
returned three members for that ſhire only, Without including the 1 * 
boroughs 3 in that county, 2 


TH E 


F 


ve 


— 


384 &- 


TE STATUTE. OF HERRINGS, 


3¹ dir. II. Stat. i ii. Ms D. 1357. 


* appears by Dugdale [7], chat a Anek intervene 
between the twenty-ſeventh and thirty-firſt year of this 
king's reign-; we have however no laws of this intermediate 
| ſeſſion in the Statute-book. The preceding law having made 

a a complete body of regulations with regard to the wool-' 
ſtaples, the legiſlature now take under their conſideration the 
ſtate of the herring fiſhery on the Eaſtern coaſt near Yar- 
mouth, [I] which at that time was one great branch of trade, 
not only-becauſe the country was now of the Roman-catholic 
perſuaſion, but becauſe ſalted meat and fiſh were the winter's 
ſtore for every one's houſe, the markets not being ſupplied 
with freſh meat as at preſent, The parliament undoubtedly 


intended to promote and encourage this fiſhery by regulations, 


which were ſuppoſed to be of a wiſe and beneficial nature; 


_ © whoever reads them with attention, however, will wiſh-that 


this ſtatute was repealed, as indeed ſhould moſt of the other 
ancient ſtatutes with relation to trade, as the principles of it 
were at this time but little underſtood. By way of proving 
what I have here ventured to ſuggeſt, I will only mention two 
of the new proviſions. The fiſt is, that no one ſhall buy 
| nets, hooks, nor other inſtruments neceſſary for fiſhing, 

which are uſed in the county of Norfolk, except the lords [I], 
- maſters, and mariners, who uſe the craft of fiſhing, under 
pain of impriſonment, and being fined at the king's will. The 


_ POISON. is, that the chancellor, treaſ! ers and the 


Gt 


* 


[91 Summ. Parl. 
&] Sir Henry Spelman (in his * ) ſpeaks 7 of the Nate of the 8 
fiſhery at Yarmouth, in the reign of Q Elizabeth: © Retia illic piſcatoria Londinum 
ab Fermutha, ſc. 100 mill. porriguntur: quod cum in parliamento 35 Eliz. 
ec palam audiſſem affirmatum, et ut certior fierem ſciolum conveniſſem: reſpon- 
« dit, compertum fuiſſe ſuffeQura ea ad totum ſpatium inter Zermutham et Belgiam 
ce occupandum, dum ab una navi ad alteram (piſcatorum more) jungerentur.” 
Relig. Spelm. p. 155. 

rtf In the oe, ſeigneurs, maiſtres, et mariners des nief ; the tranſlation ſhould 
be! ener, . of 8 There are likewiſe . other miſtakes. . 


| king's 


7 
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| king's privy council, may make what regulations they ſhall 
pleaſe with regard to the price of ſalted fiſh. The thirty-third 


of Edward the Third, which likewiſe relates to herrings, 


recites, that they were ſold at a moſt unreaſonable price, 
„ occaſioned (as the ſtatute ſays) by many merchants [m], 
cc as well labourers as ſervants, coming to the fairs, and 


<« every one by malice and envy encreaſing the price upon his 


(C competitor, ſo that if one bids four-pence, another offers 
| ©. ten- pence more, and ſo every one ſurmounteth the other in bar- 


© gaming.” i | : „ 
It is ſcarcely to be conceived, that a ſtatute, which pro- 

ceeds upon ſuch recitals, ſnould have continued ſo many cen- 
turies unrepealed. | 5 | + 


„ 
9 * 
> * 85 
' «a * 7 1 
7 : £0 1 — 
6 ˙. 7 BR IE I IA. 11 8 — 


8 


a | - 


] The word merchant in the original is tranſlated by the ſame 


[=] II | me word in Eng- | 
; — it now bears a much more confined ſenſe than it did at the time of making 


STATUTES 


(SF bes. 


” STATUTES MADE AT * WESTMINSTER, 


et 34 Edvr. III. A. D. 1360. 


\HESE ſtatutes are a a Capitularium, conſiſting of twen- 
ty-two chapters; and I ſhould not have made any ob- 


f ſervations upon them, was it not for the opportunity of fixing 
the ſignification of two 8 uled i in the firſt and laſt chapters 


of the la. 
ne ſtatute directs, that in every county in n England there 
ſmall be appointed, for keeping the peace, un ſeigneur, et 
e aveſque lui troits ou quatre de meult vavetz 8 countee 
<«< enſemblement ove aſcuns ſages de la ley.” is is tran- 
flated, „ there ſhall be one lord, &c. Now the word ſeig- 
neur by no means ſignifies a lord who is a peer. of parliament, 
as the word is generally underſtood ; of this we had an inſtance 


in the preceding law, where the mater or owner of a fiſhing 
veſſel. is ſtyled ſeigneur [0] ; and in the preſent ſtatute it is im- 


poſfible it ſhould ſo ſignify, as there were not at this time a 
ſufficient number of peers to furniſh a Juſtice of peace for 


each county. The common ſenſe however in which this 


word is underſtood, ſeems to have led Sir Edward Coke [1] 
into a miſtake, when he aſſerts, that the High Steward, at the 
trial of a peer, muſt neceſſarily be a lord of parliament. I 
have looked into the authorities from the Year Books, cited 

in proof of this poſition, which by no means warrant what 
he aſſerts, at leaſt in the extent he hath advanced it, As for 
the caſe in 1 Hen, IV 2 J, there is not a word in it which 
proves the neceſſity of this great officer's being a lord of par- 
* - liament; and as for the ſecond authority, viz. 13 Hen. VIII 


0 Vavetz ſhould be read 1 as I have before obſerved on the 18 Edw. 
Ul. Stat. iii, and my manuſcript of the ſtatutes again confirms this alteration. 

0] So by 37 Edw. III. ch. xix. which puniſhes the concealing 5 a hawk 

wit 11 months . RSA the owner is ſtyled ſeigneur. 


Inſt. 
f - ak Mi. p. 1. By this caſe however it appears, that the high ſteward 


\ 


is to aſk the peers their verdict, en leur conſcience, from which it ſhould 1 that ; 
JU. , the 


the anſwer 1 Was 8 W conſcience, and not ”_ my benour. 


1 


& quand un ſeigneur de Parlement ſerra arrain de treaſon, ou 

_« felp roy per ſes lettres patentes feya un grand et ſ 

3 flows Je Tele le grand ſe Ken dcn 
certainly imports nothing further than that he ſhall be a man 

ol conſequence [ ?] any more than the word ſeigneur does in 

the preſent ſtatute: and we find, that when a peer is men- 

tioned in the above - cited paſſage f rom the N Book, he's 


ſtyled Seigneur de parlement. 
The laſt chapter relates to the rdatiny of key e 


and directs, that it ſhall be carried to the ſheriff of the eoün- . 
ty, and, if no one claims the hawk within four months, | 


| that it ſhall become the property of the ſheriff, upon co 
tion that he BE a proper lacisfaction to the perſon Who 
brought the hawk, f eit lee homme: hut if a gentleman 
1 gentil-homme ) reclaims it after the four months are expired, 
tte ſheriff is fill to reſtore the hawk, upon being payed the 
charges of keeping it. This: diſtinction uſed between the 


fimple-homme, and the gentil-homme;" ſeems to explain he 


f meaning of the word gail henne, which is uſed in ſo very 


vague a ſenſe at preſent fa]. I ſhould gonjecture, that the 


' fimple-hamme, is Fohn or Thomas LI, who hath no fürname; 


and in contradiffinction he who Rath a furname, or Dy” f 


TEE: 


name, from t the word gens We is ho ng gemi henne. 7 


* 1 ITT 
7 . * 7 enn rr eee 2353 7h Is. 
: N TS ; 4 : 5 o 
b. 1. Term. Pal. F 
J c . CES, IL 


The addition of de 8 is not n „ 
Fhe ward ſeignear is derived from ſenior, age formerly giving 12 ene. 
cedence. 
| .* Credebant hoc grande nefas, et morte pianſuum 
L Si uvenis vetulo non aſſurrexerit. . V 
5 * riſe 7 befor tht boary Nad, "Lev; ix. 1... HECK \ 
u in an action brought on this ſtatute, the meaning of the word muſt be. 
Gary 3, as that 55 the NNE 1 muſt likewiſe be, on ſome of the pr 
aws. | 
[4] surnames "are of no great antiquity in this country; nor have many 
of the common people in Wales to this day any ſurname. 80 Menage, in 
his Dictionary, informs us, that the peaſants in Languedoe have no ſurnames, 
but are — — by-cheir own Chriftian RIG e Es ny . N 
28 Pierre de Guillaume. = 
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[5 _ words uſed in the Year Book are theſe: & Nota 
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ur e e EXD 1. A.D. 1362. | Sts its] _ | 


＋ H 18 . conſiſts, of: fifiven 9 62 which. 
have little connexion with each other. We have 


often heard before of the grievance of purveyance { 2]; and 
it is almoſt from year to year the ſubject of parliamentary 
rlegulatiqns, whilſt, notwithſtanding the repeated. interpoſition 


of the legiſlature, , it is ſtill matter of complaint. The device 


of making it more palatable to the ſubject, by * 24 chapter 
of this law, is a moſt extraordinary one, via. 
„ ue nome de purvexor, ſoit change, en nom. C achetour,” 


que le beige 


which, as it hath not been tranſlated, I ſhall render, “ that 
1 purveyor, ſhall be changed to that of 

This conceit of remedying an oppreſſion, 
merely; by giving it another name, ſeems rather unworthy of 


ates og 


a legiſlature, yet the change of a name may perhaps ſome- 
times have its effect; as if the taxes which are at preſent 


called the king s, were ſtyled thoſe. of the public (for whoſe 
benefit they are in reality collected) they might poſſibly be 
more chearfully payed ; or at leaſt juries might be more 


willing to convict in offences t the laws of-the-cuſtoms | 


and ae e are b e at  preſen TOY to a common | 


jury. ; 
The la pits of this N. Weites, cht Nen t iniſchiefs 


ba ariſen, & becauſe: the laws, cuſtoms, and Statutes of 
this realm are not eee e N becauſe they are 


. Hoc r 7 * ** 8 : 66 : l, ad a, 
- 1 . 4 3 7 — 4 x 3 85 n 2 27 " 
. * d. ; K 
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r 5 79 * 


> 71 Ita 8 ME 7 Rich. II. * viii at 8 was not oniy infiſted 
pon by the king, but alſo by many of the great Lords within certain diſtricts. 
To This word is derived from acheter, to buy ; and there is an office of acatery 


— amd, 2628 —_ * 0 n POS © 
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=>" Nil ſubſiſting i in the king's kitchen, There is likewiſe the alan Verb of Ke 


tare, which is ſtill nearer to the word acatour.” 
Lv Men Dio offende, et men biaſimo accatta. ” 
Dante, Inferno, Canto 1 11. 
The Cruſca Dictionary renders this word, either by mutuari, mendicare, Or invenire 3 


in the above paſſage, however, it plainly * to gain, wy may therefore 98 | 
_ fignify to buy, or e 8 


x 


* * ah 4 8 
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* pleaded, declared upon, and decided [al, in the French 


0 language, which is much unknown in this kingdom, ſo that 


< the parties to ſuits. do not know what is ſaid either for 


e them or againſt them by their ſerjeants and pleaders; and 


likewiſe” becauſe the king, the nobles, and others, who have 
travelled in diverſe regions and countries, have obſerved that 
they are better governed by the laws being in their own tongus : 


the ſtatute therefore enaQts, that all pleas mall be in Engliſh, 1 
and that they ſhall be entered on record in Latin 0 of » 


— 


.. Selden ſays, that this law took its riſe from an inconveni- 


ence rather ſuppoſed than felt; for though ſome- kind of 


knowledge of law- terms may be increaſed thereby, yet, 
unleſs the law is profeſſedly ſtudied, it will breed nothing 


but notions and overweening conceits, which often engage 


men in law-ſuits. to their great loſs; he adds, however, that 
thus in part the reproach of Normandy: rolled away, like 
46 that of the Iſraelites at Mount Gilgal. But, with 
proper deference to ſo great an authority, few ſuch law-ſuits 
have ever been occaſioned by what he apprehends ; 5 and it is 
not only a wiſe law from the reaſons mentioned in the pre- 


amble, but we find that the legiſlature have carried this alte - 


ration ſtill further, by directing that the pleadings ſhall be in- 

rolled in Engliſh; and there is beſides an ordinance of Oliver 

Cromwell's, that all the law-bogks- ſhall be anten from, 
the old. French, A0 the e SE [e. 55 


b 


4 5 . Ip 


not underſtand the law French of the reporters. 


_ 0 « * & - p * 85 * 


1 3 - . . 275 1 79 


' There is1 in 1 8 i Rolles G SR, il. DO es et title of 2; cs hs 


; following year (viz. 1363: © De carpentariis capiendis pro operationibus apud 


“ 'Calefiam;"” and then follows, ibidem recitatur ſtatutum contra proviſores, er 
64 borribile eorum nomen permutatur, in nomen d acheteurs; which ſhews, that this 


change of the name was conſidered as the moſt material part of this ſtatute. 
La] In the original, pledez, e et Juggen, which words are omitted A. 
; the common tranſlation. . 
[5] Whitelock aſſerts, that no mention is made in the n roll of the 


neceſſity of the record's being made up in Latin. Comm. Parl. Writ. vol. i. 


PLC rom that the books of the common law be written in the mother tongue; 


that the people might know what to obey; and that the lawyers in law, like po- 
-  piſhprieſts in the Goſpel, might not keep the people in ignorance. Wilſon's Life 
of James the Firſt, p. 47. I ſhould imagine, that this recommendation aroſe 


from the king's inclination to ſit as judge in the King's Bench, which Sir Edward 
Coke objected to, and probably amongſt other roar et becauſe his TIE would 


. 


P 8 | 3 0 | ths 
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: 117 ames the Firſt, in his Speech from hs ang to — in 1609. . 


2 — RR" — 25 


" * 
Inn een HET ot SIRE oth de 
. . ˙ —— — EE ee ee ES ade — 


— — — — 
r 0 wr 


4 — * 5 
— —— 2 — r — 
— — — - = — 
bs — = = = —_ 
— 
—— — — — 8 — ARTACIASEN — . * —_ — — — — 
r r 0 = - wo 0 . . SOS I 
r 2 1 pg 3 — — 5 oh — PRI . — - 
— _— 2 7 Er 4 "v4 — 


— 
9 — — — —— —— — + n 


ES ——T——, 
EE 


71 
7 
15 
vi 
7 
. 
* 
4 
. 
ll 
ib} 7 
1 
1 
* F 
9 s 
510 . 
17 
bi * 
1 
18 
107 
fig $ 
3 o 
= [ 
i * 
- 
Þ *, 
Fi if 
4 2 
N 
47 
9 7 
1 
my p 2 
[: g 
14 * 
bs! 4: 
"24 IK 
7 ' . 
{ N 
1 5 
1 
N. 
. 
1 
0 
74 
1 1 
a 7 
55 1 
I l 
5 
U 9 
73 38 
by % 
wn 
[+ 's 
K. 
75 1 7 
0 
1 4 
Fol 
\ 9 ws 
1 
* 
" 
3: 
'F 
5 
! 7 
14 
7. [ 
1 
* — 
1 9 


— 


— — — 


——— 


— — 


—— 
8 . . 
—— — 


— 
= vor — i TOR 
As nome oy 
Wn nee ee I rae TIA ona 
. 


. 

| „ 
13 > 
ö 

. 

i 


. 
— —— — ES <> ee. Mt. 
4 . > * 


— — ͤ ——ä—6 — — — — = 
— A 


* 
* 


8 


al 3 OBSERVATIONS o N 
This law does ngt wan the approbation of many others | 


bb had. ocxafion/to conſider it, and particularly of Raſtall, 
whoz in his Preface: to the Abridgement of the Statutes, 


Hiſtbice Univerſelle,: ſpeaks thus of this law, and others to 


the ſamo puiport: Rodolphe de Hapſdurg avoit ordonne 
dans FAllemegne, qu on plaidat, et qu'on rendir les arrets 


duns la langue du pays, Alphonſe le ſage en Caſtille etablit 


„ le memeuſags Edouard: le . en fit la meme en Angle- 


teme. Eufin Francois Premier ordonna quien France ceux 
. qui avoient le malheur de plaider, puiſſent lire leur ruine 


% ans; iar propre longur Pe.“ © ſhall make no apology for 


cbis ditatibn from Voltaire, cough i many think that he writes 


_ only to amuſe, without any authority for what he advances. 


The fetter of Fabricius (we was. ſecretary* to Charles the 
Duielfth of 'Sweden at Bender), which have lately been pub- 
- liſhed, ſhew, Mar what was looked upon as an entertaining 


romance; ic cke moſt authentic hiſtory. 1 have often heard 


the ſane objection to Mr. Hume's Hiſtory of England; and, 
25 it ſhould ſerm, with as little foundation. Both theſe 
maſlterly writers not only inſtruct, but entertain the reader, 
and {from what cauſe know not) we are always difdent of 
what pleaſes; on 
dull writer, who makes a ual parade of authorities 
which he does not underſtand, and from which be is * 


of drawing the proper inference. 


„r 


There were four other parliaments held during this reign, 


in each of which there are ſome few ſtatutes, but none of 


chen either need illuſtration, or throw any light upon either 
the law, the hiſtory, or antiquities of this country. In the 
year 1376, an act of indemnity and general pardon #] 
men the reaſon for rh {ax fet forth. in YAN, EAI] fo is, 


3 
1 0 


* NY . 


74) This, Abridgement of ihe 7 Atutes; printed in 1 1615, 6 


* whole Preface may however be ſeen in Ames's Hiſtory of printing, p. 142, etſeq. 


e] Denina, in his diſſertation Sopra le uicende della letteratura (printed at Glaf- 
1 1763), ſays, that Francis the Firſt's having made this alteration areſe from 


- 
2 French word debouter having been tranſlated into the law Latin of that 


time, by the word debotare. In a tract however written b» ohn Cook, Chief 
uſtice & Munſter (printed in 1652), it is aſſerted, that Francis the Fuſt pro» 
cured a large ſubſidy from his ſubjects for this ordinance, - - | 
1 7 The 885 perſon excepted i i5 Tm famous William de W ickham, EY 


_ highly: cummends it [a]. Voltaire, in his additions to the 


"contrary, We gire implicit credit to a 


in the chureh of England, which prepared the minds of men 
for the Reformation. Whatever may have firſt contributed 
to this, may juſtly” claim our warmeſt gratitude; though the 
_ dreadvof the paps anathemas is now happily fo far rẽmbytd, 
chat we can ſcarce credit any free people could have ſubmitted 

tricks A ans canto: e Fe en 
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May there be occaſion for ſuch an act in the next century! 
Edward died full of years and glory; though the ke 4g 


daney which Alice Pierce [ + J. gained over him (whilſt in his 
ſecond infancy) ſomewhat clouded the latter part of a life, 
which ſhould have ended, as that of Auguſtus did, with a 


plaudite. - I ſhall. not however conſider eicher his virtues ot his 
failings any further than they affect his character as alegiſla. 


hm" have already, in foine of the ſtatutes of his reign, 
obſervedʒ that they were oppreſſ /e; and rhe frequent confir- 
mations of the charters, and particularly in the four laſt par- 


liaments, ſhew that he had a cenſtant ace and inten- 


tion to break through them; Whenever a proper opportunity 
offered Li]. He will, notwithſtanding this, for ever deſerve | 
to be venerated by poſterity for the ſtatute of Provi/ers, b 


which the ſeeds were ſown of that freedom and inde 


7 181 wo, #26 | Fon . "Fig 62 ELIA SORES 


8 2 
122 0 123 A 2 4 
e rn TCT 
? 


ot Thee beenthibrmed, chat, whe 4 vii B- Gib hee bed ke 


any ſity, dere, there i . der cf ſecond! marriage celebrated with the 
2 T foſtivity 


| 31 . aſſerts, that the aſcendanty of Ace Pierce was fo great, that the | 
_uſedtofit on the bench . Judges in Weſtminſter- Hall, when ſhe 
do intereſt herſelf in a cau 


Dan. p. 72. and it appears, by a record in 
entitled, De Nave vocata Ja Alice, that the ſame flattering attentions were 
ſhewn to her, as to the more n modern Pompadour. Vol. ii ili. part. il. p. 47. 30 
Edw. III. 

(i] Nn not Abe übe Aatote of the fourteenth lem ag 
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that the king had now reigned for half a century, and that 
there was to be a general Fubilee | g ] throughout the land. 
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by an hereditary monarch prevails 
tion) at what age an infant king ſhould be conſidered as a major. Solomon is ſaid 
to have been but nineteen, when he made his famous decifion between the two 
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: STATUTES MADE ar WESTMINSTER, 


king. of England on the death of his grand-father. 


- The ſummons and preamble to theſe ſtatutes [ make men. 
| tion, in the common form, of its being the firſt year of his 
reign, except that he does not aſſume the title of King of 
France, as Edward the Third had always done from the year 
1336. I ſhould imagine, however, this omiſſian muſt have 


been occaſioned by the court · intrigues, hurry, and confuſion, 


| Ihich muſt always attend the firſt parliament of a minor 
king [L]: a confuſion Which we are now happily delivered 
from, by an e regency, and that by the lanction of 


,,, ods oiings ohh. 
Ir mould ſeem, a] a ib England hath i 


à power of. appointing a regent by his will; though the ſuc- 
ceſſor, when a minor of but ſix months old, is ſaid to have no 
imbecillity i in the eye off: the, law, and is as complete a king, 


and his acts as valid, as when of the moſt mature age. From 


this an artificial argument may be drawn, that he cannot 
Want or receive a guardian; and yet, if ſuch a guardian is 

: appointed,” the parent hath a natural right to nominate, and 
the perſon named, by having the poſſeſſion of the infant 


e 8 muſt in 2 be regen? or e S and by 


. 3 
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bun hs . the, Good Parliament. .  Stow's Chron, 5 "OY 
JJ It .is very extraordinary, that in no country (Where the goyernment 
it ſhould have been ſettled (as a general regula- 


mothers. A Roman conſul could not regularly be a candidate for the office, till 


he was forty-three years of age. Minorities of their kings are denounced by 


Ifaiah, to complete-the national. calamities of the Jews. And T will give children 


= 7 be thei ir. 2 and babes foall rule — them ; and the people Hall be oppreſſed. 
8 $5 $0 : 


In]! We "find in Rymer an appointment of twelve counſellors to affiſt the 
treaſurer and chancellor the day after he came to the throne: this amounts to no 


more, however, than the . of a new. privy e which is uſual 


ppon every king's . 
„ | this 


be K dirty leet Ke. „ 


this chene is àa known reſponſible perſon to the publick, who 
may anſwer for the acts of the royal minor. Henry the Fifth, 
whilſt in France, and on his death- bed, called in ſome of his 
principal officers, and in their preſence made a haſty verbal 
- appointment of the duke of Glouceſter to be regent of Eng- 
land, and the duke of Bedford regent of France. This was 
| however immediately ſet aſide by the parliament, on the ac- 
veſſion of Henry the Sixth; ; and the duke of Bedford was 
nominated protector of England, as being the king's elder 
uncle. "Afterwards, in the TnJeighth year of the ſame king, 
we find an appointment of the duke of Glouceſter to be pro- 
tector of England, by writ of 1 588 "oy 1 without og 
2 intervention of parliament: ! . EY _ 5 
I be next proviſion for a minority in the crown Welle vp" 25 
Hen. VIII. ch. xxi. by Which it is enacted, © that, if the 
* crown ball deſcend to à minor king under eighteen years, 
r a minor queen under rteen Leg, their mother ſhall 24 
de the guardian, together with ſuch counſellors” as the Ein 
4e all nominate by his will.“ 1 am aware that from this it 


11 


may be argued, that a king of England hath not the power 


— 


of appointing a guardian without the concurrence of patlia- = 


ment”; ; but the occaſion of Henry the Eighth's "HAS 


courſe to this ſanction, probably aroſe from the parliament's d 


having ſet aſide the haſty" death bed appointment of Henry 
the Fifth, and which Jikewiſe” broke in upon the natural 
rights of che duke of Bedford, as being the elder uncle to 
Henry the Sixth. The difficulty of ſettling this important 
point of conſtitutional law ariſes from the precedents being 


few in number ['p 7 ; the laſt inſtance hath certainly the in- 


tetvention of parliament, and the appointment by Henry, the 
Fifth was ſet aſide : we do not find, however, any complaint 
of the power aſſumed by nominating a regent; and, if the 


1 hath not ſuch a 1 he is 1 of the natu- 


, N * 2 a. 1 ow =, — 520 bs 4 1. FI EET EOS, + wt, 4 #14 5 4 » 
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It may be Sake nge why a king of England wis get to be 


- 4 . major till Zightten, ilſt a queen became ſo at the age of ſixteen 

; ] Whoever confults the caſe referred to the judges by George the Firft (in 
Mr. Juſtice Forteſcue's: Reports) upon the queſtion, whether the grand-father 
being king, or the father being only heir apparent, hath a right to take care of 
the education of the royal children, will find that the material precedents are 
= ee, $00 few in TEN to ſettle that very important point, 
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ral right which every ſubject hath of entruſting the eu; offe 


cation of his child to thoſe in whom he. can- repoſe the mal 
greateſt confidence. Sir Edward Coke hath. a particular, mai 
13 ſhort chapter on the Protefter of England, in his Fourth and 
| in, which, after referring the, reader to ſome records been 
. which, explain the power and.nature. of his office, he concludes the 
| = by BYinSs een 25 is n the, where of Paſha: | ob 
| ment: + bi | ad 
= 7 — a aving * led: to this e 1 the preſent parlia- part 
| 1 1 ment being aſſembled , in the firſt year ef a minor king this 
3 ti, 1 pil a ee to conſider the We e of | inſü 
| | farute,, 55 K b e grea 
The 6th chapter is the only- part of cis, lay which! 2 
not been tranſlated, andi is at the ſame time the only one which eil, 
requires any comment. It recites: that the villeyns [x] bad heſſe 
3 aſſembled riotouſly, in conſiderable bodies, and. had, by the mat 
. 1 ad yice of certain evil counſellor's and abettors, endeayour- = 49g 
20 ed to withdraw their, ſervices from their tord, not only thoſe _ kde 
80 fervices ices which they owed to him by tenure of their lands, n 
5 7 but likewiſe the ſervices! of their body LJ!“ That they of 
3 chiefly attempted to evade theſe ſexvices under colour of cer- proc 
| tain exemplifications from Domefuay-Book 1 with relation Ml follo 
to the manors and villages i in which they lived; and that, by attei 
: * falſe; and bad interpretation of theſe exemplifications, they et 
dlaimed to be entirely diſcharged and free, | The ſtatute there- r 
fore enacts, that commiſſions ſhall iſſue under the great ſeal, to be 
| application 19 WY bord, 0 e to A into the diary 
abs 4 3 . | ; — £57 ii Fe — ö 
5 | 3 0 £4 5 1 
1 . : IST e = 
| tak t rd | 3 * 
Eb. to . the! e r. e en dee 2 
ee This's thediftinfion bf ſervices, which Littleton dwides be vibe n | mL: 
. groſs, and villenage a "net Tua 
| bit This is 72 be cg y mention made of Domeſday in the ſtatutes. The common lower 
. mology of the Go Demeſday, in which all the Gloſſaries agree (viz. the com- their 
pariſon of it to the day of judgment), never appeared to me ſatis facto 1 if this | the ita 
himſical account. of the name was the real one; the Lati infor; it wo 4b 6 Ditt „ 
Fat 5 whereas, . 10, all the old; Chronielers, it is ſty led either Liber 2 or villeyn 
 Cenſualin; Bullet, in his Celtic: Didtionary,. hath the word Hen, whith-be renders Ferie 
Seu, Seigneur (and, hence the Spaniſh word Hon] as alſo thẽ words Beya and Dein, | 1 
1 52 ers ere Aver nent: Domeſd eſday therefore may ſigniſy — ? 
Sz; Advertiſement to the tenants, who * r and 17 
13 . Kyo 2 5 
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me it; and we find by different records in Rymer, that 


mation iſſued [x, which, amongſt other things, directed, 
#5, quod nulla acra terræ quæ in bondagis vel ſervagis tenetur, 
ec, altius quam ad quatuor denarios haberetur; et ſi qua ad 


dhe te to convey this mean 4 | 
| the i he fifteenth . ee f 
villeyn ſhould ſend his fon to ſchool; to which the king 


dee „ 4 £8 Ar S; Fo Ed 


n and riots of theſe rebellious billeynt , and that they - 


| ſhall; be immediately committed to priſon without bail or 
mainprige, if they cannot procure the aſſent of their lord [a]; | 
and likewiſe with regard to theſe. exemplifications (which had 

| been ordered to be laid before parliament). it is declared, that 


the offering them in evidence, ſhall not wo of ar _— 


do bim who ſhall fo produce them. u e 


Nothing could be more -oppretive. thinks this 80 in every 
this oppreſſion was, in reality, the occaſion of the famous 


infutre&ion, under Mat Tyler and Fact Straw, as well * | 


great oppoſition to John of Gaunt, duke of Lancaſter, | |: 


9297 he minor king had been adviſed, by one part of his en 
| n to increaſe the power of the lower people [to, and to 


heſſen that of the barons; and in conſequence of chis a precla 


* minus antea tenta fuiſſet, in poſterum non emal taretur. John 


of Gaunt put himſelf at the head of the barons faction, and 


procured a proclamation, repealing the former, in the year 
following [y J. The retord, under · cited, from Rymer, is 
attended with many others, pro rege Caſtella ſuper fitianes 


et diffamationes infurgentium—Pro rege Caſtellæ de ſecu- 


te ritate contra inſurgentes, which ſecurity) is allowing him 
to be attended by a pet; ; ow e he ib Wen Jeſt 


frary to try them, 
But to return to the tenure * illenage; which we en 


nothing of at preſent; and therefore, Ua e other things 
which moſt commonly occur, no dne confiders from whence u 
kind of ate ere de dropt 1 in this country, doe | 


1 4 4 by bo 
F. 5: $ * . 85 5 r 5 3 t * bo bo 
1 4 1127 . 10. 4 3 2354 W ö 2 FF 1 : 
NEV W 4 42 54 ha Tor = A hi N e ** „ rt 8 
"fa By 15 Nich n. BY xis. we fi 


lower e, the lords inſtituted 205 0 Le res and. 00 ige 
the e le to their lands before their 24 2 i authitors ; ab: 155 


v aviſera. . Brady, of 72 1 bi, — py 393. 8 eee 
Boller is injoin Ys 
x] Rymer. 


122 Rymer, \ vol. ii. parti „ be 
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out its being aboliſhed by any ſtatute [Z]; and which is the 
more extraordinary, as it ſeems to be generally agreed by hif- 
torians, that more than half the lands of England were an- 
ciently held by this tenure, and the greater part 'of the inhabi- 


08 
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ERVATIONS oN 


tains: were conſequently in a ſtate of vaſſalage. 


This kind of baſe tenure was not only in the 1 EIN L 


A throughout Europe [a], but continues perhaps in eve- 
ry other country [4] but that of England to this day. Though 


there ſeems to have been ſcarce any difference in this ſervitude 


wherever introduced, yet the names have not any kind of af- 


- finity. {The Saxon appellation was *Cheorl; or Agen-hine ; 


and Stieruhok, in his treatiſe De jure Sueonum rt Gothorum 


4 $Saxones.” - 


wetuſto,' ' fays,” **:emptionem-et venditionem ſervorum ut pecu- 
845 dum, per medĩatores et teſtes fieri ſolitum, ut apud Anglo- 
By the laws of Hoel Dda, the villeyns are cal- 


1 Tacngua [el, and they are in other places ſtyled Filemjaid. 
Theſe expreſſions,” or any thing relative to the villeyns, do 


moſt intirely 


not indeed frequently occur, as the tenures in Wales were al- 
allodial; and there is not at preſent any ſuch 
ching a8 a copyhold in the counties of Angleſey, — | 
and Merioneth; nor ate there in Ireland any ſuch tenures. 
In Ireland; they were termed Betagbii and Betagbes; in 
Italy, they were anciently called Lazai [d] and Liti; and a 
particular claſs of them Aldi, who ſeem to have had rather 
more froedour' tha the other wh wy were TIN 00 


[1 The ſtatute of Charles the Second (or rather Sch aboliſhes thoſe 
genures. only, which were attended wi 
nothing of it after Queen Elizabeth; an little in her rei 

([a] Olaus Magnus indeed ſays, nulla ſervitus apud 


Bet. + Man of the labourers, in the ſalt works and 
continue pl 5 
eciſ. vol. i. * 
that all vaſſalage ceaſed in Scotland after 
c] From bone Teague is probably a term of 1 
J] Hence pombly the French word ache or baſe. The word lazzi, however, 
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Diction. L 


an 
12. 


cannot be hired without | h 


wardſhips, &c. beſides this, we hear 
. ut apud Danos. 


of Scotland, Nil 


e proprietor's conſent. 
Anderſo therefore i is miſtaken when he aſſerts, 


ie Protectorate. Hiſt. Comm. 
proach amongſt the I 


* 


early of Italian origin, from the two xs, which is peculiar to that We 


„ 


ee 388 0 


00 


Aan 


ih 


4 Dome la this word” 70 ſignify at, Or or of an auſtere, and h 


e tra li lazzi ſorbi, " 


fruttare if dolce Hico, e C Canto i LEM OR 


1 nitro palin. e vol. K. 
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RICHARD I = 
and Pruſſia particularly, they Rill make a 


1 ä tn Germany, head of the jaw: in the king of Pruffia's 
1 I Frederiq ue, they are called E igenbeborige and Untertha- 
: : nen is and they are deſcribed to be ſuch as are, „ attaches 4 


certaines terres de e wo are of le ne rar ma- 
5 1 rler hors des terres. 
, With regard to the 0 dle ite, ſo vel Eon to our 
b ancient lawyers, though ſo little heard of in more modern 
6 times; Voltaire gives us this etymology, <« villain vient de 
ville, parceque autrefois il n'y avoit de nobles;- que les poſ- 
( ſedeurs des chateaux [J ];“ and Froiſſart, in the time of 
award the Third, applied it to the'mob of London, © vous 
_ & deyez ſcavoir que les vilains de Londres etoient grandemen 3 
5 . corrouces; et diſoyent, haa gentil Chevalier Comite 
. Derby feta! Jes grans envies quon a ſur vous e 1 
| I ſhall now endeavour to ſhew in what light iheſs villeyns 
) | were conſidered in different periods of the Engliſh hiſtory; and 
bow the'tenure! Was at laſt 0 and won 1 1 
EG and aboliſhed, © . e een 9 
_ To begin with the Jhiboriry of Ceſar, 40 Cad re , 
I © aut magnitudine tributorum, aut injuria potentiorum pre- 
_ © muntur, ſeſe in ſervitütem dicunt nobilibus; in een 
* eadem ſunt jura, quæ domino in ſervoss..... 
Bracton is our moſt ancient writer on the 5 8 Glan- 
vil; and he gives this account of the ſtate of villenage in 
his time: "Glebe aſcriptitii liberi ſunt, licet faciant —, 
ſervilia; cum non faciant zadem - ratione per ſonarum,, ſed 
. ratione tenementorum [B]; et à gleba removeri non poſ- 
< ſunt, quamdiu penſiones debitas perſolvere poſſunt.” 
1255 a And in another part, “ purum villenagium eſt, qui ſeire 
non poteſt veſpere, quale ſervitium fieri-debet mane 
The next authority, with regard to the condition ank . 
ſituation of this rank of people which I have happened 
55 to meet with, is that of Froiſſart, who informs us, that 
| « un e et en e Les N eſt UE en erin 
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1 pais), que les nobles ont eee, ſur les hommes, 


8 11 Houſe of Lords on the 


2 fe oe alſo Madox's Form. Angl, 


: e ww als et e 4 "9 pn noe wig {1c 


©, ot les tentent enſervage{s].” 3 0 
I the year 1514 Henry the dk e eee ee af hip 


| rn ee in the following form: Whereas God created all 
emen free, but afterwards the laws and cuſtoms of nation: 


cc ſubjected ſome under the yoke of ſervitude, we think it pious 
*..and meritorious with Cad to manumit Henry Knight, a taylor, 


et and Jahn Herle, a huſbandman, our natives [IJ, as being 
8 hors: within the. manor of Stoke Clymmyſland, / in our 


of Cornwal, together with all their iſſus born, or 


1 « t be. born, and all their goods, lands, and eee 


ce or to be acquired, ſo as the ſaid perſons, and their iſſue, ſhall 


i from henoeforth. by us be free, and of free condition [1].” 


The above: cited form of enfranchiſement (which. I cannot 
recolle& from hence I tranſcribed. it, though I ſhould be- 


dieve from Rymer) explains the general condition of theſe 
85 people: if born within a certain diſtrict, they and their iſſue 


Lug were che bondmen ef the lord; and whatever perſonal 


property they acquired, they laboured for the advantage of 
their lord, and not of themſelves. Beſides this, they could 
Hot leave the manor, on which they were from their birth in 


a ſtate of ſeryitude, without the leave of the lord; and there- 


fore Ne to egen Gage rene 1a 0 bolt ine * 
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5 s . WEED 

1 will 8 apology dor ei 

5.4 ived many years in England, anc ? bad an 
Edward the Third. 


ordarn, mae i, . l * 
cottagers; whom the lord had Permitted to build on his Wuſte. S Ferretier, 5 


is Dictionary informs us, C quon , 8 cartier homme qui demeuie dans 
e ſon heritage cottier, et vil v Läbe ee e us this account of the 


word cottiizy- of when ſo much Hach deen ſaid of ute; Cotterie fe: dit des 


£7 clothe et. ſecigtes de aue demeurant enſemble, pour denir du ſeigneur 
ques heritages, qu on ap ls tenus en cotterie.” 

7 in the year 1 8 Ren. 04 4 bill; coridervrin — was 

which according to this idea 


its being ee ib Cd) Wa Lebe f r their general manumiſion. 
Catentar ut th Journals of the Houle of ne 


[n] This explains what frequently occurs in ancient grants of Wan <> cum tota 
Ep Free r ſug ; 5.9 winen ene to Sir James Ware, in his account of the Betagębii 


included not only children, but nephews, p. 149; 
416. If e ee children was a nie,, 


(ho were th 
d che father was 2 the ce carne 


law : Partus v 


thre of he ld ren 
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"cular manor or diſtrict ; as 


ry to the rule of the civil 
Jay 


v SS Ge wg  » 
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. vult 3˙ 8 Beger the writ in the regiſter, „ Prrcipimus RY 
tibi quod juſte et ſine dilatione facias habere A: de C. B. 
. gativum et e die omnibus rr N 75 et tota 


4 ſequela' . 
They were alſo, by the e rer in ende, 


ciftris, ſubje&'to ſervices not only of the moſt ſervile,” but 


the moſt ludicrous” nature, « Utpote die nativitatis Domini 


„ coram eo ſaltare, buceas cum ſonitu inflare, et ventris ere- 


« pitum edere [#].” In ſome aner the lord had jus 
& ſuxandæ co ſponfarum vaſſallorum; and yet, if the vaſſal 
retaliated upon the lord's wife, he loſt. his feud per feloniam 


le. And again Struvius informs us, In dominum peccat 
_ © yaſſaltus, fi dominum cucurbitaverit, five cum ejus uxore 
4 concudiverit, vel etiam conatus fuerit turpiter contrectando, 
vel oſculando; hoc tamen non procedit ff cum vidua * 


« nift intra annum luctus.“ Sir Richard Cox, in his Hiftory 


_ of Ireland, likewiſe mentions ſome very ſervile and ridiculous 


euſtoms, which continued in the year 1565; and Blount hath 
written an expreſs trextiſe * upon y what” he Hyles Jocular 1e. 
mee 7 

Fitzherbert, who inks his vending upon the fourth of ba- 


ward the Firſt, entitled; Extenta Manerii, not long after the 
 manumiffion above - cited, gives us this account of the ſtate of 
villenage in the reign of Henry the Eighth, and that this kind 
of tenure began then to decreaſe in all parts of England: 


« And in mine opinion villenage began ſoon after the Con- 
dels queſt, when the conqueror rewarded” all thoſe who came 
« with him in his voyage royal according to their deſerts : and 
eto | honorable men he gave lordſhippes, manors, landes, 
and tenements, with all the inhabitants, men, women, 
and children dwelling in the fame, to do with them at 


_ &. pleaſure, And thoſe honorable men thought they muſt needs 
„ have ſervants and tenauntes, wherefore they pardoned their 

« inhabitants of their lives, and cauſed them to do all man- | 
ug ner r of ſervice, were it never ſo vile, and took likewiſe all 


9 Struvii i Juriſpr: Feud. p. 541. 
{0} The word felony in moſt parts of Er is a ted as 8 to 


| petfidy : Felonie eſt pris pour perfidie, et S — ; | 
" pat Couttumier de Piccardie, p. 102. 
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& their goods and cattle at their pleaſure, and called them 


4. their bondmen: and ſince that time many of their noble 
ce diſpoſition have made to diverſe of the ſaid bondmen their 


4 manumiſſions; howbeit in ſome places the bondmen con- 


cc time yet.  Fitz-herbert after this gives it as his opinion 
(agreeable to the recital. of the manumiſſion by Henry, the 


Eighth), that no man . ſhould be bound but unto God, an 


ays ſlavery is contrary to the principles. of Chriftianity.. - 
. e this I find in Rymer a commiſſion of Queen Eliza- 


ha” in the, year I 574, directed to Lord Burgbley and Sir 
Walter | Mildmay, for inquiring into the lands, tenements, 
and other goods, of all her bondmen and bondwomen in the 

counties of Cornwall, Devonthire, Somerſet, and Glouceſter, 
ſuch as were by blood in a laviſh condition, by being born 
in any of her manors, and 10 compound with all or any ſuch 
bondmen, - or. bondwomen, fur their manumiſſion_ and freedom, 


which is perhaps the laſt mention of this tenure, except ar- 
guments are drawn from old caſes in the Year Books ; and this 


- - commiſſion indeed, taken together with other ee ae 
fully explains why we hear nothing more of this kind of ſervi- 
tude. The profits of the crown, or the lord of the villyn, 
became now very inconſiderable, as the ſervices could only be 


inſiſted upon in the ſpot. where he was born. Thoſe who 


have ſeen day labourets employed i in the repair of the bighways, 


for. which they are to receive no wages [p], may gueſs in 


what manner theſe extorted ſervices were performed, At the 
ſiame time the villeyn was willing to pay a conſiderable ſine to 


get rid of this badge of ſlavery; and the lord was enabled, 


by manumiſſions, to raiſe a large ſum upon any extraordinary 
emergency: it is therefore not to be wondered at, as the con⸗ 


ſenting to drop theſe ſervile tenures anſwered the mutual con- 
venience and nee, of both We 555 Nen Oo entire] 3 
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T? 11 It'is moſt hard and eure; * the tabotrer ſhould not be pai as he re- 
ceives no benefit from the improvement of the roads. 


[75 Having had occaſion to mention that this ſervitude prevailed, and continues 


to prevail, in . parts of — e e from a 


lomei 


a9 


| R ” CHA: R o un n 
This certainly was the principal reaſon ; but other cauſes. : 
- concurred. The Lord, and Man of property began now o- 
cuſionally to leave his caſtle or ſeat in the country, and want- 
ed not only the ſervices of his villeyn in the demeſne lands, 
but the | expence of attending parliament, | the court, or his 
own amuſements, required rents payed in money: in lieu of 
theſe ſervices the lord was therefore not only willing to com- 
mute for money, but likewiſe to grant long leaſes, that he and Ry: 
his deſcendants might have a certain income, whilſt the | 
tenant, now having a more fixed and permanent intereſt in 
his farm, was both able and willing to improve it. Beſides 
this, we find by the recital of the manumiſſion by Henry the . 
Eighth, and likewiſe.by the concluſion of what Fitz-herbert 
ſays, with relation to theſe tenures in the. ſame reign, that a 
notion, originally inculcated by Wycliff and his followers, 
began to prevail, that it was contrary. to the, principles of the - 


. Chriſtian religion that any one ſhould be a ſlave ; and form hence, 


in more modern times, it hath. been ſuppoſed to be contrary. to 
the common laws Rien is faid to. be founded ape Chriſti- 


: au. 5 | 
Be the law as it; ey; : thy * uaſion. cor greatly to 
the aboliſhing villenage ; and the principle, whether a princi- 


7k of the common er and en or eee can- 


is * 

2 : 1 Wei a . 
ND” LOW; : * 
* 


* 
——_—__ 


- 


a Colledion of ancient 3 3 will 9 in what Hehe the villeing. were con- 
dered. In the firſt place, they could noi be witneſſes * 8 
Si ſervus ſervum e vet duobus, vel tribus percuflerit, nibil e. Inter 

| Leges Ripuariocum. a” . 

Qi percuſſerit ſervim Rem: et mortuus eric in manibus, jus erit; fin ſuper- 

« 51 duo vel tres dies, ſubjacebit pœne, fai fene oft %. Inter Capit. 

agni. 

e Conſtat me vendidifſe ſervum j juris mei, non furem, non fugitivum, fed 

. ſanum corpore bogus moribus inſtructum. Baluz. vol. i. p. 473. in for- 

mulis Sirmondicis. 

That they had formerly the loweſt opinion of this claſs of 1 appears ws 
wiſe from theſe two very ancient French verſes. 
c. Oignez vilain, il vous poindra; FV 
« -Poignez vilain, il vous oindea. _ Inſt Couſtum, | 8 
which ve apply o panic a roo, $f; tooth, T2 


. Venen dn pauper 


DEE, 7 


at ©, Creditur atque Deos, Diis ignoſcentibus 1 ** eee 
Homer indeed gives a better reaſon for rejecting ſuch Sr, JFF 
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dae enters the French territories,. and i is 
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| however" but chinke, that neither the | Obriſtian - religion, 
nor the common ny ever e or ene ch 4 


Inv @ 8 as of Ohriltiagity;/ e r abe was filled with 


Haves: it was therefore highly incumbent upon thoſe who 


profeſſed this religion, and were willing to become martyrs 


in fupport of it, to have frequently infiſted upon what now 


appears to be the common rights and privileges of humani- 
ty. On che. 
mon, expreſſy to excuſe Ousfmus (Philemon's ſlave), for hav- 
ing run away from his maſter; and if the whole context is 


properly. conſidered, no ſueh doKrins is advanced ; and it was 


particularly proper to have laid JO" wn” erage en 
precifion. upon fuch an occaſion, 


With regard to the law of England on this Pin ir appears 
four and twenty ne- 


= by Hathoyt [+]; that, in the year 1553, 
groes were brought into this iſland from the coaſt of Africa, 


and immediately to an Engliſh port, as at that time we had 
no American or ſugar trade. Theſe negroes muſt. therefore 


| have been ſold in this country; and, if ie had been contrary 


to law, they muſt have deen ſet at liberty, or the point at 
leaſt diſcuſſed, of which we do not find the leaſt traces; and 
the queſtion being a great and liberal one, it certainly could 
never have eſcaped the notice of Lord j who would un- 


doubtedly have mentioned it in fame of his treatiſes. Since 


the eſtabliſhment of our ſugar colonics, modern opinions of 
© great lawyers and (it is believed) deciſions of courts of 
juſtice, have contradiqted this common and prevailing noti- 
on, _ # negro, ae e A ens. e fee 
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_ [7] It appears 4s Boulainyilliers, hat this queſtion beaten 
in the French courts of juſtice ;. but i in the Infticutes Couftumieres (publiſhed at Paris 


in 1679) it is laid down with great 
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ized > © Toutes perſonnes ſont fran- 


„ ches en ce Royaume, et fitoſt 9 un « 
, ſant baptizer, eſt affragchi,” p- 5 a 
* 4 Vol. . part i. p BD. | 3 


| ſeems to be agreed, by two 
that 


be too much commended or inſiſted upon: 1 cannot | 


„ Bt. Paul writes his Epiſtle to Phil.. 


that a ſlaue — free, as ſoon aa. 
T3 atteint les marches dicelyy ſe fai- 


It is laid do Ns hen in ad 201. and it 
4; cafes 1 e s Reports, p. 196. . kind of _ 


Aalen will lye for a negro, though not an action of trover; I cannot ſay indeed 


Felge ikgs zesse | aa Aþ 


* * 


LE HARD U. age” 
1 have been led to this length of obſervation on [os ancient 


| * of villenage, and from what cauſes this tenure hath now 


ceaſed, by the oppreſſive chapter [u] of the ſtatute againſt this 5 
claſs of men, and canhot think that a parliament, which _ 


' could paſs ſo unjuſt and tyrannical a law, deſerved in any reſ- 
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pect the appellation of the Good CO. which Srow in⸗ 
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three. 223 of Bacon's Letters, p P. 94- I find but one cafe” 


5 eee, 3 hoy gh; WR D 


too pure an air for a ſlave to breathe in. This is advanced by the famous John 

_ Lilburn, who was moſt illegally puniſhed; but it does not from thence 5 
that all his doctrines were law : a ſlave may continue in a ſtate of ſervitude, 
though be breathes the air of this land of liberty 3 the law of which will protect 

him from the too ſevere HORA CNEL TR AT not entirely 
emancpate him, The term is certainly not unknown in eur law, as by 

1 Edw. VI. ch. iii. a a aatadba roo a 55 


is frequently repeated in that ſtatute. 
chapter is repealed hy 2 Rich. Stat. ii. ch. ii. but 
e ments eee 
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the ſtatute reeites, that many of the great towns 


5 5 probably paſſeſſed of - abſurd privileges by their 


rs) would not permit any alien merchant to traffick; 


Lnd therefore ena, that whoever mall bring by land of 
fea, wines, avoir- A- pain ſüſtenance, victuah, or 'other 


things, ſhall not be moleſted, Sec. The worde averr-de- 


pit ſeem | unintelligible, I find however (figce. the . for- 
mer edition), that che word avoir de pod is uſed in Join- 
_ ville's. Life of St. Lewis, to ligpify an 7 | dit 


nodity fold 
by weight, and he inſtances ginger, rhubarb, aloes, and 


einamon {w]. 


The latter part of the chapter mentions cloth of gold | 


and filver, . which ſhews that luxury and trade had now 
greatly increaſed and I ſhould ſuppoſe, that the impor- 
tatien of theſe coſtly manufactures, was occaſioned by the 


Jubilee in 1376, and RR year of the gn of Tawa 


1 the Third. 


The 5th chapter of the Latute Is what is / 35 


known by the title De ſcandalis Magnatum [x]. It was 


certainly occaſioned by the defamation cf John of Gaunt, 
by | thoſe who ſupported the lower people and villeyns 


7555 againſt the barons; and I haye in the obſervations upon 


the * 00” cited a writ . Rymer, which! is entitled, | 


- % 


n 
„* — 


——— 


= P. 41. . | | 
; {5 It is ſaid byS Sir Robert Atkins, 2 Mod, 161. and Fel. p- 222. that this 
ſtatute operated only as a promulgation of the common law; and Sir Francis 
Pemberton, 2 Mod. 164. ſays, that no action was 1 vpon it Tor 100 years 


Pra 


. OF _ after it was Fn en. 
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5 To ſtatute likewiſe recites,” that theſe defamations my 
be the ores 
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* Rege Caſtellæ  # y] contra dzfumatianes inſagentium. 
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IE. mould eee e e he lu os h 

40 dhe ſlandet of 4 peer, from which ne ſuch. tefrible 
conſequence can probably ariſe; eſpeeially as the puniſhment 
is impriſonment, till he rſt thor of the e eee be 

band. Win d 
There are ſome 9 ne Joon of the ancient Burgua- 
diane: with. regard to abuſive words, N 


£ .c< 6.8 9636—— (5 clamaverit, 120 denſhriis | 


| & „ muldetur../ . 
c Si quis oulpreulan altorum danse vel ihm, eren 


| «, pap" Mates . 


Theſe i 40:46 the; e e wartity. nati⸗ 
n= in which the r another by a name, which im 


_ cunning. or flight, rather than courage. and reſiſtance, 


was thought a very h bus injury. One of Alfred's laws 
is ſtill mote ſevere, qui falfi Fumoris in iti urs nb | 
“ off, lingua prieciditor [a]. _ * 
Buy the laws of the Goths (Vhilſt i in Spain); K i is mals 


8 to ſay of a great man that he is poderige, or gouty 5 
or to omit the proper ny or AI * ee ot 


letter [6]. | 
By the 6th chapter ( which hath never been tranſlated) = 


it is recited, that great miſdemeanors. and riots had been 
committed in the marches [c] of Wales; and particularly, 


40 quils raviſſent dames et damoi ſelles, et les emmeſnent en 
. . ee ou. leut nn pe 1. en from "0 | 


Og 5 


1 that John of Gauat had aſumed the til dc King of 
IE] I chooſe that the Gloflary to Lindenbregue ſhould explain the meaning of 


word. 


Feuro Real de | 1 
Marche is an old en word for a boundary; and „ title. 5 


| eee N Exod, ui, 1. 


of mar-grawe, fignifying the governor of a diſtrict, which borders on another ter- 
| _ or what in the old Engliſh writers is ſometimes called daerble ground, i. e. 
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chat a Knight-erant might in ſome parts of the world be 
of uſe as à peace! officer. Theſe outrages were generally 
committed upon the confines [4] of two countries, where 
no regular courts of juſtice were eſtabliſned for redreſs of 
injuries; and we find therefore that the marches, or coun- 
try between France and N was. e, the princip 
5 * of Knight errantr. 94% 
The earl of Monmouth [e "gives: us, in 1 Memoirs, 
a very particular account of the ſtate of the marches be- 
tween. Scotland and England in the time of Queen Eli- 
zabeth; and mentions that one Giordie - Bourne (a famous 
moſs- trooper) confeſſed he had murdered ſeven Engliſn- 
men, and raviſhed above forty women LFI. Lord Her- 
bert of Cherbury, likewiſe, in his Memoirs [g], takes no- 
tice of the great ſtate of diſorder in the Welſh marches 
in the time of Henry the Eighth; and we find that the 

. Gubbins, or people who inhabited Dartmore (ſeparating 
Devonſhite from Smeg, were to a Meow pilferers! and 
lawleſs [. 

That learned Anden Biſhop Nichol for hath publiſh- 
Al a collection of the laws, which prevailed in the borders 
(as he ſtyles them) between England and Scotland: as 
for the marches of Wales, they were, from the time of 

Edward the Fourth, chiefly governed by a preſident and 
council, which generally was held at Ludlow, till abo- 
liſhed by the act of King William. There is, in the 
ſeventh volume of Rymer, a copy of the inſtructions to 
Lord Compton, preſident, and the council of this court, 
which ſhew the extenſive powers with which it was for- 
merly inveſted. Gale [i] hath given us ſome: inftances 
| of the Tu of 1 — the mee ee of the 
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14 ' 6 Latrocinari extra FAY Helene civitatis nulla en iam "a cen, 
De Bello Gallico. 3 
» [e} Carey, Lord Hundfon ; ſee his Memoirs, lately publiſhed. | 
4 ] This famous free-booter was hanged at laſt aw what is called march 
tres on. | | 
£) Which Gould be publiſhed. „ | | 
44 5 Carew's Cornwall. Nath. Bacon informs us; ber; anclently cha 
F were . egen fix weiden and tr des 128 TOs not cite his 
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1H E Batupes throughout this reign contin Gi in mt 
inſtances) to be Capjtwlaria ; yet ſome of the undigeſt: 
e matter which they contain deſerves obſervation. Os 
The 2d chapter of this law is calculated to prevent the | 
carrying gold, ſilver, or jewels, out of the realm; and the 
method which it takes to effectuate this, is of a very extraor- 
dinary nature, by enacting, that no one ſhall leave the king- _ 
dom [I, under penalty of forfeiting all their chattles, except 
lord, and other great perſons, real merchants, and the king's $ 

ſoldiers ; and not only the perſon leaving the kingdom is 
puliſhed by the abovementioned forfeiture, but the maſter of 
he veſſel is likewiſe to forfeit his ſhip. _ 

The law permits indeed not only the king” - ſoldiers to paſs 
vikout a particular licence, but that money may be exported 
to pay the wages of the troops at Calais [7], and other garri- 
ſons in the French provinces, There are earlier ſtatutes than 
the preſent to prevent the carrying money out of the kingdom 
; (and we find indeed thjs ſame idle apprehenſion in the laws | 
N other countries); ; but theſe laws make no exception with | 
regard to the wages of theſe garriſons. From hence I con- 
_ that's theſe fortreſſes __ to be 9 more 8 


3 2 


225 We 


212 10 - ut” RE” td Ea 
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"M1 Lickhods * indeed be procured FRY certain ports, . are not ranged 
very geographically; as the a after mentioning Yarmouth, Kingſton upon Hull, 
and Newcaſtle upon Tyne (all of which are on the Eaſtern coaſt) ſays, and ather | 
teyyarq; Ireland. Thi prohibition of carrying jewels, as well as gold* and 

ver, out gf the realm, ſhews that both trade and luxury had conſiderably in- 

creaſed; off which Hollinſhed gives us another proof in his Chroricle, by men- 
tioning tha melons, cucumbers, ang many other of the more expentfive producti- 
ons of the kitchen-garden, were very common in the time of Edward the T Third, 
but Were ſoon after aimoſt entirely unknown, till the time of Henry the Pigheh ; 
which muſt have ariſen from theſe elegances being unattgnded to, during the 
wars between ths houſes of York and Lantafter. Hollinſhed, vol. ii: p. 205. 
[7] Froiſſart, who wrote part of his 'Hiftory during this reign, ſpeaks thus of 

s, * c'eſt la ville du monde que la communaute d Angleterre aime 1e mieux: 

5 car tant comme ils ſeront ſeigneurs de Calaix, ils diſent qu ils portent les clefy 


' du gg ff F _ a leur e F roufart, oY iv. 'P T 5 
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1 e to be; as Edward the Third meant ſoine- 1 
FFC | 
eld to make a/permanent; conqueſt and vſtabliſnhment. We hear 
indeed often of ſubſidies for carrying on the war in that coun- 


try, hut this is the firſt inſtance of providing 2 maintenance 


for garriſdn in the French provinces, as before: this they 
were repaired and manned at the expence of the diſtrict in the 


neighbourbood lena 1 which there.anp van re- 


cord in Rymer nil - 


The 3d chapter may be gyled dhe belt N e 4a, and | 
| therefore: deſeryes at leaſt to baye been tranſlated; it directs, 


that, 10 increaſe the navy of England (then greatly diminiſhed 
3 vo goods or merchandize ſhall, be either exported. or 


Þ ® 1 et AT 712 * 


PPT 
beth L ch. v. Which is entitled, n A. c containing politic 


conflitutions for the mai intenancs of. the Navy: the great po- 
liey of which is to oblige every ene to cat fiſh,,. not for any ſaper- 5 


ue with regard to mats, but for the increaſe of mariners: 


it noed not be obſerved which of che ſtatutes is founded upon 
tde beſt policy, notwichſtanding the pompous title of the - 


latter. In the year 1440, the commons petitioned the king, 
that no Italian mero 
ſhduld bring any merchandize into this realm, except the pro- 


duce of their own countries, which the king refuſed his aſ- 
e = e were at — time 
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dy appeared t Tong va had . ſtrides in chis country, and chat gold 


Nr the Third, . e complaint of rium of the I== in theſs remark- 


able words: be KT meg pee hou comme les merchantes where 
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3 but. only in mins ae to the king's ſub- | 


ant, beyond the ſtreights of Morocco, | 
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ne of Europe; and „ cad; 
the Parliament, thus early in our hiſtory, endeayoured to check 
the myritime power of the Italian Mates,” and to increaſe 
our on navy; by the ſame methods which conſtitute the 
chief regulations of the famous Navigation Act of Charles the 
© Second Iz], which was calculated to e he Dutch from | 
| being the common carriers of Europe. . 
The laſt chapters of this ſtatute relite th gh inſurreQic * 
under Wat Tyler and Jack Cade; it is recited, that many of 
© the rioters. bad been (executed without due proceſs or trial; 
{ but a as the [i intention of thoſe who had been guilty of this 
infringement of the law was only to put a ſtop to theſe dan- 
gerous inſurrections, the king grants a general pardon to be 
pleaded againft any profecutions' to be commenced, which 
ſeems to be a law of as alarming a nature to the liberty of the 
ſubject, as can be found in the whole code of flatutes ; but, 


8 having been never tranſlated, it bath W the ae of 


E r and writers on the law. 
The next chapter enacts that all Mbtemi mobs [5] made 
dig the late riots to villeyns ſhall be void, as being extort- 
ed by violence; and the gth chapter provides for the deeds 
| Which were loſt or deſtroyed during the riots and inſurrecti- 
ons; the occaſion'of which proviſion aroſe” from the rabble | 
| 8 ſet fire to the inns of court. As for the laſt proviſion, 
m ; and therefore e but ths: «US TO! 6 


= 1 4 


fr It is an ordinance of — an 

: This was chiefly intended for a' protection to the Chief Julticy Treflian, 
| 3 made a ſort. of Yefferies cam D according to the 
| Chronicle of Henry 4e Kas n, nque accuſatus erat coram eo, in 
__ * cauſa ſupradiQa, five 0e 5 Hive ex odio, 0 lam iph um ſententia plectebat 
alies quidem decapitari 2 alios autem 1 22 vero trahi per 
8 1 alios autem eviſcerari, et viſcera concremari coram ipſis Vventibus. 
Decem Seript. p. 2644. It ſhould N however, that this account of Kniz oo | 

is ſomewhat Fe for he plainly ſuppoſes that the puniſhments aroſe 
the c go the C bg IS, which were only the common ſentence in c caſes 0 ; 
big tre for which rioters were probably indifted. | 
s]- pen by one of Pliny s letters, f Gt man ſlave could not be wade | 


| 5 _ but-by moſt expres, words. of manumiilion, * ſcribis mihi Sab inam (qua: nos 


1 reliquit heredes) Modeftwm ſervum ſuum nynguam Iiberum 2 Jeff th eidem 
tamen fic adſcripſiſſe, /egarume Modeſto, quem — eff Nei. x ſen- 
fe tiam? contuli cum pruc entibys : "Convent jnter omnes, nec n deberi, 
2 quia non fit Zara, nec legatum, (quia fer fur dellerit.” C lib. Iv. epiſt. x0: 

Py very nobly oo, OO; the intention of the teftatrix. 
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34d chapter directs, that they ſhall not take any reward or 
© + Preſent from any one, except victuals or drink, and that of « 


markets in country towns not being ſupplied as they are at 


hall make a falſe entr 


markable, however, that this ſatisfaction is only for fuch a 
_ raſure as might be attended with the diſperiſon of the parties, 


| Hort * $A 


the province in which he was born; ſome have thought that this ſtatute ſhould be 
repealed, as ſuppoſing a partiality and biaſs in the. judges: it however relieves 


, parliament of Paris, no member of that body ma day we the houſes of princes, 


Þ eee ee wth vs ar RVC 
court. | 


Et 2 
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law -by their influence over the judges ; it is therefore enact- 
ed by the 2d chapter of this ſtatute, that no one ſhall be 
judge of aſſiſe or gaol delivery in his own county Te... The 


im? e 20079 and eh 40 rea: A 7% 4 dee 
; next of E e N Ti Zirka Were 74 #20 FEATS E 2 +3 4 1 17855 0 | ſha! 
STATUTES MADE AT: WESTMINSTER, the 
1t 5 2nd elnnrmnie bai oo.” hed. od cet to t 
83 £ 27 Sd der 2 143 2 4 7 Sau Arr; ” 25 a 
15 BY 3 e 903 Kid HI. A. Bs 38 1 jun 
9 : GET $a 3 ocee 
H E adminiſtration of jultice 1 was very corrupt during pig 
the infant king's minority. Beſides the | proceedings of ciſie 
Trefilian, with regard to the trials of the rioters obſerved «A 
upon already, it was one of the articles of impeachment a- e 
gainſt the archbiſhop of York, Robert de Vere, and Michael de | aw 
la Pole, that they had taken from diverſe parties large gifts i bows 
- and preſents, in order to procure deciſions in the courts of Wo 


very ſmall value, which permiſſion was neceſſary, from the 


preſent. The 4th chapter puniſhes the judge or clerk who 1 
| , or eraſe any part of a record, with 
fine and impriſonment, and he is moreover to make ſatisfacti- 
on to the party injured by the alteration or raſure. It is re- 


from which it may be inferred that perſonal eſtate was little, 
conſidered, as an injury or fraud affecting this ſpecies of pro- 


perty ſeems * 8 of N 198 _ 
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18 Du Halde informs 1 us, IE: no 3 in China can decide any an in 


them often from a diſagreeable ſituation. By 20 Rich. II. ch. iii. no perſon of the 
county, whether grand or petit, is mee to ſit on the bench with the juſtices 
ef aſſiſe, and p y from the jealouſy; and by the ancient rules of the 
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Eber were upon written teflimony; alwahs more dilatory, 


more enpenſive, and more unſatisfadtory, than when the de- 85 
con depends __ viva vice evidence, as it does in a triak 
Beſides this, I cannot find that he 


conſtable or in had a deputy; or judge: of /his-court' to 


alſiſt him, who-was: verſed in the civil lay by urhich the pro- 
cCredinge were to be regulated fr} :-the- parties therefore wer 
always applying'for. prokibitions to the courts o eommon law, 
aud the uit ie by” bre ee | 
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ere is but one 
uſhve; Collect 


mmiſtion 


and nr: - ay ins de: criniinis © 
8 qu 5 * ID 5 5 1505 | 
"raed a Angliom, 
, Yel ex antiquo 
- Alium 
poet agi in curiis juris 
Waben it pn arſiamento 


66 — — eden ene ic re — 1 nos celeberrimus, 


ape DD . 
| — — ae bor cim hon 


ee et, e er gravibus cauſis Ae — — e 0 


Et cum nuper Wittelmnes Heimauſtes Anzlus gladio oeci- 
„ n — Wiſennt Anghund in | infular' Tena bo in; America ann. 


© MDCxxx11 : annoque ſequenti vidua Willielmj Wiſei a ſereniffimo rege Carolo 
2 2 gnem de mariti czede admitti nen t, nobiliſſimus Comes Lynſeius 


r pro ea cauſa ſola coneffabilis Ang liz cn 52. ef Comes Krundeſte, Comes 


- 1 Anglia, condemnarunt ſententia, in curia militari publice lata Hol- 
„eee, menſe Aprilis nnd mer LIT, ad pon” capitalery, u- 


batte, it rer eiderty crim is hofitioyent ex gratis non.iridullifſer. $7 Nee in 


8 „Galt lerh4te vußtos inferat Ano, ex quo in_Angilary rediens,” thorigtery 


#* contux eum nom e jure Atiglteays, ſa tantum if cerlt mile? 491 "Be 

7 — e ee crimintitr læſ trajeftith alquigws 
judieibus banei regis; aut commitſaeiis regis, per er tamen Ju- 

0 oe « mareſcalli tolli non intelligitur,” - 


„ 40S SERV K ＋ 10 NS ke. . 
Thee. Sch and daft chapter explains and limits what actes 
ſochl be tried before the conftäble and marſhal, and recites; | 
their encroachment upon the common law to'be a grievante 


to the ſubject [4]- Many cauſes concurred in making this 
juriſdiction odious and oppreſſive. In che firſt place the-pro« 


x 5 2 


. of t the. —_— 1 2 the e nee | 


drawn 5 


—_ 0 8ER VAT TONS ON. : 
drawn a aliud\i examen. This court hath ſcarcely a cauſe at | 
2 the buſineſs having been greatly diminiſhed by the 
loſs of the Ftench provinces, as the juriſdiction chiefly took | 
place in contracts entered into out of the king's Engliſh do- 
minions; and as for the trial by due], the laſt inſtance is that 
of Lord Rea and Mr. David Ramſden, when the court was. 
| keld by the earl of Lindſey then Conſtable of England, 
EE ths. car] 2 FAN as K een of N 
x}. * VVV 70 
aneh nes us, e ce Las Marſhal ſpoke in RY 7 
Fe of the court of chivalry, and the manner of proceeding | 
therein according to the cuſtom of arms: That in theſe 
Itter ages the trial by duel. had indeed been not frequently. 0 
Huſed, but that this was to be attributed to the good govern- 
4 ment of the kings of England; and added, that it was an 
c error to apprehend that, as ſoon as an appeal is brought; it 
was preſentiy to be decided by duel; whereas duelling was 
<<'the ultimate trial of att dthore ; and even then it was in the 
. arbitrement of the court, Wecker it ſhould be granted or 
„ not. After this foHow all the proccedings i in-this appeal ; Y 
and it is remarkable, that the defendant Ramſden, in his an- 
ſwer, aHledges chat the bill and 3 ppeal [y J % aud ig falſe, 
and that the appellant. Lord Rea did he 2 which Rogues 
_ -perhaps * * direct bei Wt 
to this day. | 5 
= haye had 0 2c 


RG this extraordinary ria] Ain [oro win 7g 
5 ideas of juſtice, and, at the od ba took: notice of an in- 
{tance (from Grafton's Chronicle) Which mut haye made it 
infinicely ridiculous.” There are not wanting eircumſtances of 
ridicule. in the very minute account, which Ruſhworth. gives 

5 eee duel e Rea and Mr. raren 7 
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l The title of 1 er de filtut b, What Sar gets: 


| the Conflable and Marſoal of England; and hence one of the great arguments in 


| Oldy's caſ (report in Shower's Par C .) is, that the court cannot be held but 

| before both great officers, It being « 4 oem yr e n, it is - 

to know what weight this argument had in the houſe of lords | 
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1 1 petition of Ne es permits him to : 
haye (Whilſt in the liſts) caumſal, and a ſurgeon with his oint- 
ments. They likewiſe permit him to have a ſeat, or pavil- 5 

lion, to reſt himſelf, and wine for refreſhment [x]; he is al- 

lowed beſides, iron nails, bammer, file, ſeilſars, badbin,. and 

needle and thread. After two or three adjournments, the king . 
| ſuperſeded his commiſſion to the - conſtable and marſhal, 

„ eee ee _ Au e on an * 55 
| After this we find, 0 the Gone, WP VIE of. a ai 5 
| account of a duel in a writ of right, which was ordered 
before Judge Berkely, in the county of Durham, between 

Ralph Claxton demandant, and Richard Lilburn tenant, on 
' the 6th of Auguſt, 1638. As there had been no inſtance of 
' ſuch a duel for many years before, the king, by an order | 

of council, refers it to the judges of the Northern circuit to 

conſider how this duel might be avoided, but with an intima- 
tion that he would not deny this. method of trial, if it could 
not be legally prevented. Both parties, however, on the 
day appointed, brought their champions into court with their 
 batoons and ſand-bags ; but the court, upon reading the re- 
cord, found an error in it, committed by a miſtake of the clerk 
ſſome ſaid wilfully done (a)], on which the court would Boe 
let the champions join battle. Ruſhworth likewiſe gives us 
the opinion of the judges previous to this. The tenant. 
'<. waged battle, which was accepted, and at the day to be 


« performed. Berkely juſtice, then, examined the champions 


of both parties, whether they were not hired for money? 
c And they confeſſed they were; which confeſſion he cauſed 


4 to be recorded, and gave further day to be adviſed : and, 


e by the king's directions, all the judges were required to 
deliver their opinions, whether this was cauſe to dearraign 
ho? wo, the battle 90 the . and the "a held, 
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2] r Beebe A. poor citizen, 3 
een Grafton, he having mads too free an uſe of this kind 2 | 


freſhment. 


1 If it really was wilkul, this does not ſeem. impeachable either in the judge or : 
—— er Dereſacr, in the old Norman French, #gnifies todeny, or refuſe Couſtume | 
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g As this laff - "ore duel W 
= e mt ſeems to have given ſo much trouble to the king, 1 
| judges; and parties, and was at laſt prevented by à wilful | 
it ſeems extraordinary that this abſurd IM 
. method of trial ſhould not have been aboliſhed by: act of par- TE 
N lament; e if rs! is euch ſuch i it hath any me, | 


” % 1 
5 . . { p Fo 
l 15 : 9 
7 1 — 
*4 — ” 2 1 2 * 0 
1 n 4 - x iN Rn « 5, - 1 . N * 5 1 
! * 1 3 o ++ — 1 7 It 4 4 + N * x \ 4 7 
oF hos \ +4FY - 1. a l * : 5 I's J 1 1 * 1 a + OS, 3 L 
4 * 
” 
: p bs > 3 ' 
* 72 k * 8 . ve a Td X « 1 8 - 
FY % ex L : He 2 4 * x 75 's t ak: { * ** 5 1 : p PE Oe 
* - 2 - vw + Ws..-.* * + 0 * * . ow 1 * 09. 5 A. oy * 2 3 $ » / 
7 : i : t 
45 - * "'Y = * 7 : » C 
» 8 to 9 MS # A E 2 2 * W 8 - « 
- 7 5 3 1 ? 3 8 $4 * 4 1 g 
3 R - W E 1 1 WF X TEAS ITY 4.5 Tu ELIE an. % 
* 4 4 Z 2 * 2 7 4 2 By * N * * e * „ Fe 
* . „ * * x * 1 
* : "IF A. 9 G 
R 8 3 ; ; Is ; 82 FLY A 8 »£ 58. 4% 5 } 2 7 __ * & 1 K* 9 # . ' % 
. * 4 2 0 * 5 : 7 
8 x * 5 * * * * — 2 » * . * 8 3 * 4 a * 
8 Ys * +- £ * 
* - 1 
. g * 2 # 3 20 pe 2 4 
3 < * 4 * . 4 a — 4 1 * 7 hs 
F Fe? © „ n t FLY 8 £2 E's 4 "SK y 
3 ers x6 4 2. ES ** „ * N #4 * Fs 
N - *s 8 
1 . . + | 
5 — * 4 
4+ ry * - £0 : T.- : th 
2 1 —. 1 ed a *. * tl . 5 
8 [ 5 : n rhe. A g 8 A 8 BI 7 5 7 2 1 
2 HIS, 8 F 5 4 . 3 98 4 . * „5 3 U fe 1 1 : N 
1 1 x " © k 
v4 8 4 4 abs * 4 * 4 * L , o Ef ow) * ws 4 — * 4 
* 1 ©» 1 * . 3 * wo & iy * . 
1 * LE. © BIG a S CCC ( ² - Fat $4 * E js 
* F * 
2 =» » 1 


4:4 x ; j x 
f > 4 F * 5 2 fs 
vo 5 d n * 4 9 0 t; Py 4A. 2 1 8 : 
5 N 1 a < . 
> 
7 an th 
. . FS * : 4 * * 4 = 2 0 J 8 + v Fa +4 — G e 
ve 1 : 7 : 
* al N » . 7 $44 , +£4 * . Wo bo * v 
: - , kh 
— ry * 
. * * " 
£7 af x * $ . 3 „ 
$ — * d x 1 - - 4 5 170 - — 1 3 
* - N x 4 * y F8 n — (c 
* 4 
- » 
= * 
— * = 
- 5 3 5 3 * 8 4 
8 "Ns : Wh od” $6 7H ? F St - I + N 7 + > 28. * 
: * ' _ 8 * . 1 : ＋ 5 
* , * * * L % 
f 5 cc 
* 
* * t 
» * bl ” - 4 * . — . 
* : — FL > E 4 \ * * 1 5 * 2 s * 
SD 1 * x „ — > D 
* . 5 Big” 2 7 4.4 
* a; * 
. * » * 
1 * 7 
: - oF 
£ 1 ” „ 1 . 1 , 
| : % 5 $4 4 ” 
: „ * ” wa — a vn y «IL. * Nt L p "Be 
179 5 \ 
+ ; 
F i . 4 — . x 2 4 . 
N ! At — 12 1 5 F 4%.» 
| . N 1 5 Ss ; 1 5 q x 1 
7 at 
j _ 
: 
N * 
t * * # 4 
: . . 
” * x N : . Y REA . Re 1 * 8 4 
= ” * * 
6 7 93 . * o 1 
% ; \ * 
> * * 
” 4 5 1 
- % 2 i 8 Je 3 pe * 5 4+ 
5 4 = \ 4 4 
. : F N N g — << 1 . 1 . 0 4 « 2 
7 — + . * « 
* 
7 y — 
FO * 
„ . 8 
4 4 * * % d. 5 * = o 1 — 
- by » v a. x 3 
2 — 
: 1 BY + * ” N 
1 * 
: * 5 5 : 7 g " 
7 K - 1 
* * 
= # * ” 
* * 
I ” * 5 : 
13 : ; . , 0 
FO wt | wy 
8 ry 1 0 1 5 
. * % - : 
% > 
* A N y 
« * 
* # Ky 7 * 2 . 0 Y * 
* . 7 o 
8 ns 
» bd id * N s * # ; 
a 13 1 
2 * - ; 44 
4 f Py v 
4 X 
* 
” 
* — " > 
— . . * 1 f 
25 * - - — . + 
| a IS 4 » 
11 N 4 
' 
j * * 55 
1 - N 
T: 8 5 4 
* 3 D 
18, * 5 : 
1 * — Ba -. — 3 Ws > 4 * A — 
1 * 5 
J i : * 
. „ 
: o v4 - 
* c 
ry 35/2 a % of © 2 . 
U * % *. 1 4a» 7 4 * — 
- Aa * 5 „ 
* Y 
ef . N - * 
» — — 7 ge 2 i 
{ 8 8 Ke 1 
ö os - _ * L 74K 1 al 
. 
i} i» my * * , 
| % #3 . ” 
7 * 
$ F % 1 5 1 $ 
14 0 - — . . 
: » » — 4 » * * 8 ® 2 
| * . * 7 * 
po 
; . 
4 * 
4 
11 — $ i * 5 
A a le 0 4 Z RH” X * 222 x - 
i 89 : c 25% 4 = 9 * Y 1 2 5 f © [1 * ; a 
| A : 1 \ - 3 * > 2 « Fe » * 
- * * 
— & + 
% 7 
* N . * 
5 ; ? - 4 
3 * 
* 
. 
» — « 
* - . 
5 
o * * 
= = 
* 
; - 
* * = 
; 4 4 _ 0 
* # - ” . 
- - i 
- 
6 1 - 7 * 
- : 
* N , 
= 
1 
. 
* 


A. 


0 EF | 5 | 8 „ 2 p. MN dg 
bes f 5 * . i i 3 * 255 7 23% £4 PE ws 88 
5 ey Fes ; e 7 ; * 


13 R 44 *% as ag {44 ow f 2 * 7 1 e; 
ir e n 1 3 Mi 49 AZ 27 eich 20 * n 
n 9 A 8 — ; * 

or [ 4 F 9 1 f ” * + 4 * 4 * 8 2 * A 

4 ” . 7 * » #5 Fs 3 „ - * yr, „ > £6 3” z > : , . 
75 f e ß FEE I EC lar N 
CS > . N . 

< 5 . * £ * 1 7 Tt - 7 7 * 

hes 8 * „ 5 EFF 
| FP 4 . . FO iin 
* . 7 5 
"y n I „„ A 2 8 . v7 
ED? Xs. ** "s. #429 4 Th 12 155 * Ext 3 e $2 Y av „ * gt * by 
N 15 KO * | 8 
1 1 
3441 


Made 10 „ Rich. 70 A. D. SY 


\H I 8 1 Pe a ſhort writ to the ſheriff with 


directions to proclaim | it as an act of parliament ö 
( conſiſts merely of a very long commiſſion to the 


dukes of Gloucefter and York, the chancellor, and others, 
to examine into the ſtate of the king's courts, revenues, 


grants, and officer's fees, with this moſt extraordinary 
and illegal power, to determine and regulate | as they all 
_ think Woper where no remedy is given by the common 


Dr. 8 in the third volume of his Hiſtory, I 
forms us, that, at the cloſe of the parliament roll of 


this year it is entered, that “ the king made open pro- 
e teſtation with his mouth, that nothing which had paſ- 


* ſed during that ſeſſon ſhould prejudice either himſelf | 


“or his prerogative :! which curious particular is con- 


firmed by the recital of 21 Rich. II. ch. ii. which re- 
peals the above mentioned moſt unconſtitutional. com- 
miſſion, and which recites, that it was extorted from the 


king by the duke of Glaucgſter and the earl of Arundel, 


who ſent a great perſonage [A], to deliver this meſſage 


to. him, « that, if he would not give his aſſent to the 
Fas commiſſion, he would be in peril of bis life.” Carte, in 


AJ his 8 hath endeayoured to eftabliſh Lat courage and 


— 4 JOEY" d 4 


* 


141 This parliament is, by ſome of the old hiſtorians, Hyled the parliament - 
which wvrought wonders, and by others, the mercileſs Ps which appel- 
lation they cem by this law to have beſt deſt erved. | 


[e] © Un grant perſon, pier de Ia terre,” 1 cho organ Wi and this 


ſtatute hath never been tranſlated. I ſhould imagine that this expreſſion of Picr 


de la terre, or, as we ſometimes ſay at preſent, Peer of the land, was originally 
uſed to diſtinguiſn a peer of England, ſrom the Pairs or Peers of the French 


* inces, who were frequently employed by the kings of this _—_— before we 
d : 


| fortunately hf theſe 125 inconvenient TOR... 
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natural conſequence of thoſe of the conſtable and marſhal 


complained of before. One great office is very apt to follow _ 
the example of another which claims extraordinary privileges, Tt 


eſpecially if they have been aſſerted for ſome time with impu+- 


nity, and derogate from the common law. Argus not the = 8 


(as Lear ſays,) it is ſufficient that it is called 4 privilege, and 


that it makes a diſtinction between any perſon in office and 
the other members of the community in which he lives; and if 


it is not only uſeleſs, but highly inconvenient and expenive, 


it ſeems rather to add'to the obſtinacy and ent . Ne | 


it is claimed and inſiſted upon [g]. 


„ Judge Howto (in Brownlows'Repures); foys, that ths i.” 


tent of this ſtatute was not to prevent the admiral's court from 
holding plea of any thing beyond ſea, but only” of things 


f happening within the realm contrary to the common law; 
and it is very remarkable, that in all the diſputes between the 


court of admiralty and thoſe of the common law (ſome of 


wine Sniper W mou elaborate e before or 


— 1 


1 . " he 3 2 2 
7 ö pm N * . A £4 . +". ) r 


5 . - MW ; 1 

= by avis rnd judge Se eh gi ace argu- 
ment of Sir Leoline Jenkins on this ſtatute before the houſe of lords, in anſwer 
to Lord Chief Juſtice Vaughan. Wyane's Life of Sir L. Jenkins, vol. i. p. 78. 
There is likewiſe a manuſcript treatiſe of Lord Chief Juſtice Hale, De j Jure 95 os 
et Brachiorum. - 

[I] Popliniers, in his Admiral de Ia France, ſays, that the word 1 
no means confined to ſignify a ſea officer; and he cites Manſtreilets s Chronic 


for making uſe of the term amiral des arbalg ftriers, It. ap As alſo by ſome veries 
of Euflache Deſchamps, who wrote in the time of Char es e Sixth of France, 


that ere were then knights in the ſea ſervice, as well as in . of the e 
©, Bons ſont les Chevaliers de ters. 3 


e fgBons ſont les Chevaliers de mer. 
- + * excluſive juriſdictions in many corporations are both * incon- 
venient and expenſive to thoſe who claim ſuch a privilege z. it is believed however, 
that there hath never been an inſtance of an application from a re to be 


king | 


conſidered as mm” of the county, in which the town is ſituated, 
| R | 


K E _ thapter of chis ſais mutt? in anti wks | 
che admiral and his deputy ſhall medal [e J. The en- 
ene of the admirals [V] juriſdiction ſeem tò be a 


EE 0 __ OBSERVATIONS ON 

FZZ council) nothing is ever even dropt with regard to 
the admiral's warrants in preſſing [4], which is well known 

| . 10 be the moſt oppreſſive hardſhip which an Engliſhman is ſtill 

| Hoäbliged to ſubmit to, in this otherwiſe 9 gr and a 

| * _ hardſhip which neceſſity alone can juſtify towards thoſe, to 

whom we owe our national power and importance, and on 

whom we muſt rely for their continuance, ; I do not mean by 

= ttsis to intimate that the preſſing mariners is not ſupported by 

—_ : |  _ uſage and precedents; as far back i in our hiſtory: as: records can 

1 be found, many of which are referred to in the caſe of 

5 = Alexander Broadfaot, who was indicted for murder at the gaol 

WE, delivery: for the city of Briſtol in 1743, and whoſe defence 

5 was, that he acted under the authority of a preſſing warrant | 

ftom the. admiralty LI]. Mr. Juſtice Foſter, who at that 

1 time was tecorder of Briſtol, hath publiſhed a very able and 

| _ elaborate. argument in his Reports on this head, and hath ſup- 

ported the opinion which he then gave, by authorities chiefly 

from Rymer's moſt valuable collection. As the law in theſe 

great conſtitutional points ariſes from ſuch precedents, it ſeems 

to be an omiſſion, if the whole record (provided the length 

he not very great) is not printed together with ſuch argument, 

vor treatiſe, as an abridgment often miſtakes willens, and 

5 few will take the trouble to examine the original. 

In the firſt record which is cited, the 90. material. part, to 

| prove the power of preſſing, is not ſtated. I he commiſſion is in 

the twenty- ninth year of Edward the Third, and it is thus 
abridged: William Barret, commander of the ſhip Julian, 5 

had a commiſhon to make choice, and take up in the 
counties of Kent, Eſſex, Surrey, and Suſſex, thirty-ſix | 
4 vDGAIRERs: and: Dane them on mand his Gabe in er. to . « 
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161 7 This ado was 3 5 impreſſing, a 00 dandy being derived 
from the French word empreftre, ſeems arg, a «cone on the part of the 
ſeaman, and that he cannot be compelled to ſerve. Sir Edward Coke bath ſome- 
where obſerved upon the law maxim, tbat the king is entitled to every man's ſer- 
vice; to which he adds this reſtriction, that the ſubje& muſt be employed 
within the four ſeas : it is very extraordinary, that the cafe of the ſeaman, being 
perhaps ſent to the antipodes, ſhould have then eſcaped him; the reaſon of this 
s to be, that there was not often occaſion Fee to ſend em (in the ſer- 

vice of the government) on diftant voyages. 
* [i] Broadfoot had not the proper officer with him, according: to the dire8ion 
of IE Warrant; he Was therefore found guilty of 1 | 
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JJ 88 
e ceed with the prince of Wales, on an expedition to Gaſ- 
e cony.“ Upon examining the original in Rymer, after this 
follows: Et ad omnes quos in hac parte contrarios inpenerit, 
e ſeu rebelles, capiendum, /et priſanis naſtris mancipandum, et 
e jn eiſdem moraturos, quouſque de eiſdem aliter duxerimus 
c demandandum [4].” I (muſt likewiſe: take the liberty to 
ſay, that ſome authorities relative to the power of preſſing have „ 
eſcaped the learned Sg eek I have happened to; meet 
with, though not after making ſearches with regard to this 
f particular queſtion. „„ TTT... Per NG oo wo 


And firſt with regard to the power of preſſing for the lang 
ſervice, of which there were formerly precedents [I], and ev'ðeen 
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Ii] The moſt genera — rant which I have happened to meet with, | 
is in Carte's Rolles Gaſcognes, tom. ii. p. 161, it is thus entitled, De omnibus e 
1 navibus, et 'marinariis de admiratu occidentali arreſtandis, in refiſtentia inimi- t. 
« corum Franciæ, qui ſe parant tam ad villam Calefiz, et alia caſtra ibidem ob- 
dendam, quam ad regnum Angliz invadendum.” mn. 
11 There is, in Carte's Rolles Gaſcognes, a record thus entitled, “ De mii 
iatoribus arreſtandis, ad deſerviendum Domino tegi,” p. 276; and it appears 
by the title of another record, p. 153, that theſe miners were generally taken 
from the Foreft'of Dean, having been probably employed in tile collieries ices: 5 
We hear indeed little of theſe or other mines ſo early in the Engliſh hiſtory; *.I - 
have likewiſe, in the obſervations on the third of Henry the Sixth, had orcafion © _ 
to take notice of a commiſſion empowering the preſſing as many labourers, as - 
. ſhould be era, os neceſſary to aſſiſt in the works carried on in Lyndſey Hundred 
lin Lincolnſhire) to keep off the ſea. There is alſo, in Rymer, a writ of Henry 


(0 


the Sixth, to empower certain perſons to preſs minſtrels in ſolut ium regis; thoſ e 
who were the objects of this very ſingular preſs-warrant (if 1 may ſo term it) „„ 
did not probably diſpute the authority: it remains however an inſtance of the | 
extraordinary powers aſſumed, though by a weak king ©—: 
, » © De miniftrallis. propter ſolatium-regis providendis, 0 nip ? ꝙ 
e Rex dilectis fibi Waltero Haliday, Roberto Marſhall, Gulielmo Wykes, t 
- © Sciatis quod nos, coiiſiderantes qualiter quidam miniſtralli_noſtri jam tarde __ "= 
© viam univerſe carnis fint ingreſſi, aliiſque loco ipſorum propter ſolatium noſtutttm 
ede neceſſe indigentes, aſſignavimus vos ad quoſdam pueros membris naturalibus 1 tg 
15 3 in arte miniſtrallatus inſtructos, ubicumque inveniri poterunt, tam 
= 1 ra . e quam extra, capiendum, et in ſervitio noſtro ponendum. Rymer, 

It is very difficult to ſay, what was the buſinef; on ſcience whieh theſe minſtres TY 
profeſſed : by the expreſſion of membris. elegantes one ſhould conceive they were 
dancers; by another record in Rymer, however, of the nintk of Edward the | - bet 
Fourth, Haliday, Cliff, and Marſpalle, together with others, are erected into a 

gild, or fraternity; and certain women are likewiſe aſſociated in this new corpo- 

ration. By part of this record it is recited to be their duty to fing in the king's  _. 

Chapel, and particularly for the departed ſouls of the king and queen when the 
| ſhall dye. 1 find however (ſince the former edition) the following. paſſage- in 
- Joinville's Life of St. Lewis, p. 119, which ſhews that theſe minſtrels were 

_ tumblers, or poſture-maſters, VVV ; 
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ſo late as the reign. of Queen Elizabeth. Stowe mentions, 
chat, in the year 1596, a thouſand. men were preſſed for the 
land ſervice: they were afterwards. indeed diſcharged, inſtead 
of being ſent to France as intended; arid the chronicler, 
ho ſtates the fat (and which happened in his own time), 
does not᷑ even hint at a doubt about the legality of this mea- 
ſure I. It is likewiſe aſſerted in Ruſhworth's Collections 
aj, that che power u preſi ſaldiers is not to be diſputed. 
There is alſo an ordinance of the 'commonwealth. (in Scobell's 
Collection), which throws light upon this point, and ſhews 


the apprehenſion of what was ſuppoſed to be law at that time. 
Tue ordinanee 1 is of the year 1648, and is entitled, An Or- 


-dinance to encourage Mariners and impreſs Seamen ; the laſt 
clauſe of which is as follows: And laſtly, for the better 
etc encouragement of ſeamen and watermen to apply themſelves 
6, the more willingly to this ſervice, it is further enacted or 
« ordained, that alf mariners, ſailors, and watermen, who 


« have ſerved an apprenticeſhip of ſeven. years, ſhall hereby 
«© be, exempted and freed from in ee fo Ve as ny | 


6, in any land ſervice.” . 

With regard to the power of TRY Mariners, Ruſhworth 
gives us this account of the t. act of Charles the Firſt 
* W this ee e by the Hauſe, by * 


> 


an. 4 8 N 4 1 * 2 1 1 


1 

«6 Sos le. Peidcy's vinrent trois ia Sp de a ads Wees e, ®, et os 
<< freres, et en aloient a Jeruſalem en peterinage, et avoient trois cors, dont les 
« yoix des cors leurs venolent parmi les -viſages— Quand ils encommenceoient a 
c corner, vous diſſiez que ce ſont les voix des Cygnes, qui fe partent de Veſtanc, 


ec et ſeſoient-les: plous douces melodies, et les plus gracieuſes, que Ceftoit mer- - 


ce veille de I oyr. Ils feſoient trois merweilleus ſaus, car on leur 'metoit une touaiffe 


cc deſous les piez, et tournoient tout debout, ſi que leur pies revenoient tout en 


<< eſtant ſar la touaille: les deux rournoient les teftes arieres, et Paiſne auſſi, et 
<< quant on li faiſoient tourner la ere il ſe ſeignoit, car il avoit paour que 


= 4 il ne ſe briſaſt le col au tourner. 72 


As what relates to the cors or horns may not perhaps be eaſily underſtood by the 
reader, I rake the fignification of that part of the citation to be, that they imitated 
the ſound of horns with their months. 

Im] Stowe, p. 769. This extraordinary wall illegal DEWer was aſſumed by 
Queen Elizabeth at the latter end of her reign, when from year to year ſne 
ſeemed _— — ined to convince her Lagern, that ſhe was the Kater. of 
Henry the Eighth. __.. 

| = ] Ruſh. vol. iii. p. 77. in append. | The paſſage is taken from an argu- 
ment of Mr. Maſon of Lincoln's-Inn, 4 Charles L: it need not be gre 1 8 
"that there is no ſuch power to impreſs foldiers at preſent. 

- fo} 16 and 17 Charles I. ch. v. 23 and 26. een vol, v. ON 261. 

is Part ii. P. 26. . = 


* Armenia. ; 
| that 


"% 


* 1 { 


„ 13 R 1 ©: H R 5 U. FR 1 
chat there ſhould be a bill to empower preſſing for the ſea fer- © 
vice for a certain time, the houſe being very tender of bringing 
the way of preſſing into example. Nath, Bacon, on the other 
hand, in his chapter on the Admiral's Court [p], ſays, that 
the lord admiral hath power not only over the ſeamen ſerving 
in the ſhips of the ſtate, but over aff ather ſeamey, to arreſt 
them for the ſervice of the ſtate; and, by 13 and 14 Geo. II. 


ch. xvii. itis enacted, that no perſon may be preſſed under the _ | 


age of eighteen, or above the age of fifty-five, which'ſeems by 
_. Implication to \Suchories b n of _ who are erer 
thoſe ages. 5 
have end it not Tümprüper to ach theſe vethoritics with 

_ regard: to the great conſtitutional  amten of preſſing, as the © 
\ argument of Mr. Juſtice Foſter! is the only - treatiſe to be 
found in the law-books on this fubje&, and which is, by 
many, canceived to have exhauſted all the learning! and au- 
thorities on this head. Should this point be ever agitated in 


a2 court of juſtice, he who makes a diligent and judicious 


ſearch, need not deſpair of finding many freſh materials; 
and the ſilenoe of the common lawyers [4], with regard to 
theſe admiralty warrants, ſeems to be one of the ſtrongeſt 
proofs in ſupport of their legality, as well as the ſilence of the 
preambles to the ſtatutes, which recite the ncroachments of 
= "we u e os ES Fg ; 
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| 12 f 4 v E. before | 3 : aha he | Barutes abroughout 
| this reign continue to be Capitularia the three firſt 
chapters afford likewiſe an additional proof of the turbulent 
ſtate of the times and the great abuſes in the adminiſtration of 
juſtice. We find in Rymer, as a prelude to the meeting of 
this parliament, an order from the king to his uncle the 
duke of Lancaſter (who was unpopular from his oppre eſſions to 
the villeyns), to raiſe 300 1 l , eee for 
| his protection during this ſeſſio. 
I!,he firſt chapter enacts, that no one mall ride 860 with 
a lancegaye, which therefore muſt have been a weapon of which 
a very improper uſe might bẽ made in a country now diſturb- 
eed with eyery kind of tiot and diſorder. It is likewiſe after- 
 <- _ wards enacted, that no one ſhall carry palet, ne chapelle de fer; 
and that the ſtatute of Chaperons made in the firſt year of this 
king's reign, ſhall be put in execution. The word palet is 
tranſlated ſallett, which conveys no idea whatſoever; the French 
» Dictionaries render the word palit, by that ſort of inftrument 
which the ſurgeons uſe in making plaiſters; this weapon 
=, therefore muſt have reſembled” the form of that chirurgical 
inſtrument. As for the word chaperons, it is moſt improperly _. 
rendered hats, as they were not known or uſed at this time; ee 
: andthe ſtatute alluded tois the 7th chapter ofthe firſt of Richard 
the Second, * which no one 1s permitted to wear he livery 
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555 Grafton, in nis Chronicle, x that Richard the Second granted the 
effects of the depoſed archbiſhop of Canterhury to his ſucceſſor, on condition 
that he complied with the ſtatutes made in the twenty, and twenty-firſt year of ; 
his reign at Shrezſbury and Coventry. We muſt however ſuppoſe the parliamen- | 
tary roll to be more accurate, which ſtates rhis parliament to be held at V Hm.. | 
fer, now become almoſt the only place which had propet accommodations for | 5 
che e of ſo numerous an 1 N p. 8. | 
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OBSERVATIONS & 263 


1 1 of. another rid name of eee, which baute a 


hot a, 1 05 98. 
It may 3 appear t too minute to. F upon 1 ee | 


ing of. ſuch words in an ancient law: if they are printed how- 


ever in our code of ſtatutes, it is certainly proper that they. 
ſhould, be underſtood... Ignorance of terms uſed in records and 


books of antiquity, ſeems to have occaſioned the word. eſcuage, 
or r ſcutage- (in every one's mouth who looks into the early parts 


of gur hiſtory) to. be 17 950 iter eee. This is 8 | 


ing. affixed to Tie) term, is. a tax 1 in commutation far. | 


providing a ſoldier with - «this kind of defenſive armour. 7 J. | 


The greater part of, the ancient, armies by no means conlifted . 
of troops thus armed [*]; they had neither the practice nor. 


habit. which the Roman ſoldier was enured to, of marching . 
under ſuch. a weight, hor could carriages be provided to re- 


lieve them from this incumbrance. In Macbter's Gloſſarium 


ä Germanicum [w], the word ſehutz or ſſchiitx i is rendered /a- 


gittator, in the Anglo-Saxon it is /cytta, in the Belgie /chutten,, 
and in Engliſh Sooter. The ſcularii therefore ſignified only 
archers, whoſe. arms; were light, and could be eaſily carried by 
the ſoldiers on a march. It is well known that the Engliſh 


were famous for their ſkill. in archery. fe]; 4 and hence we 


— 


. 


hear ſo muck in the very early Wt; of our maſtery of the ; 
ſcuragium. „ ES 
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t There are If: — the wearing of kveries = moſt of the countries of 
Europe, in order to prevent dangerous combinations + by the laws of Macbeth, it 
is even made capital. - Hollinſh, Tranſl, of Hector Boethius, p. 171. If the. 
officers of the new-eſtabliſhed militia ſhould look upon themſelves as a diſtin - 
body from the other inhabitants of the county, there are few. points which might 


not be carried by ſuch an affociation of men living often WO and wn 


the ſame uniform, which unaccountably cements the union. 
2 ** Gunterius uſes, clypeus for a ſpield, inſtead of ſcutum, and om this Biel 1 
ay it might well be called ſcutagium ; as alſo from the ſervice performed 


« cum bof 2 cuts,” Rel. Spelm. p. 37 
La] bo i might be armed in this manner, and, perhaps ſome. other ſelegt 
corps. if t eie elde had been commonly uſed, we ſhould find them buried in 


every field, and great numbers in every old-caſtle; 3 a man of conſequence indeed 


hath ſuch a ſhield often on his tomb-ſtone in times of antiquity ;- but the common 


ſoldier had not the means of procuring ſo- burthenſome and expenſive a defence. 
bo ls Printed at Leipſick in 175 * 
x] Roger Aſcham (in his Tox g) fa ſays, that. archery was firſt introduced by 
the. Saxons in the time of Vortigern, which is an additional proof that we muſt 
hes recourſe to the German language for the meaning of this word. 
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55 OBSERVATIONS O 


The 2d chapter «forbids the yeomanty's 157 wearing ; 
BY, livery: of any great man's band [z], « $3] ne ſoit menial 
et  familier, ou officer continuel. And the 3d forbids 
any one fitting on the bench with the judge 
Joined to the following chapter, with regard to Meile, ſhews 
the influence that was Tippoled' to be 
thoſe times. Ty 


*'Fheſe judges, viz 


gal one. 


10 & 


* 


2 "+ 


Ms er oy; | judges. of 


of *aflife, which 


vie reflian, Bali, Hulle, acl Bourgbes, 


are names long ne branded, and infamous in our annals : 
the chree laſt of theſe are AVE by the 5th chapter of 
tis law, to return from their baniſhment in Ireland, not- 
5 withſtanding the ſtatute of the eleventh” of Richard the Se- 
cond [A]. We find likewiſe that the next year the legiſlature 
| reverſed the ſentence againſt Michael de la Pole (earl of Suf- 

| folk}, Who had ated in conſequence of Freſilian and Belk- 

nap's opinion, which: is declared to have been a good and le- 
I cannot tlierefore but think that much injuftice 
hath been done to the memory of theſe two judges, by the 
chroniclers writi ng with a ſtrong biaſs of party, which i is but too 
common With Engliſh hiſtorians. We haye indeed the queſ- 
tions themſelves, with the opinion of theſe Judges 1555 amongſt 
the ſtatütes of the next year; and Henry de Knighton [4], | 
Who bath inſerted, We en 1 [4] nd anſwers in his 


£ 25 


* 


2 3 


4 0:9 SE 
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L | This chapter of the dente hath not been 8 ; the — in the 


original is vadletæ, ou yomen. Borel (in his Gloſſary) ſays, that the word waler an- 
ciently was applied to the king's eldeſt ſon ; and hence the ue or knave, follows 


the king and queen, in a pack of cards. 


I] in the original, liverie'de compagnie ben feigneur :” T have already 
upon the ſignincation of the word ſeigneur.” i 
a] 1 have looked into this ftatute; which is a very long ans; but can find no 


name but that of Treſilian; this: recital j is e eicher inaccurate, or the ele. 


vent of Richard the Second is hot 
181 Given at Nottingham in the eleventh 


ly printed. 
Nef Richafa che Seed! "7 


c] Knighton was ſtrongly biaſſed der of the duke of Glouceſter, againſt 


the earl of Suffolk and the judges: : 
T4] Hayward, in his Life of- ry wha Fourth, Feng [theſe queries werddrawn: | 


up by a barriſter, whoſe name: was Blake. Skelton js another barriſter, mentioned 


in the 1ach chapter of the twenty-firſt of Richard the Second, and is Aalener 283 
earned and vetſed in the laws,” which makes it 


is de la leie, or 


th 3 


pi de ia ley which meant, perha 


ice of the law may have been an erroneous manner of filling 


ps, 


7 and not apprentice 


4 25 ley. It is not — likewiſe that the law; Which was ſo liberally profeſſed 


account,” ſhould ee bo 
574 banics and 2 89885 
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in England, and which had ſuch noble eſtabliſhments; according to Forteſcue's 
for e 1 


in e erm of we 


Sher, | 


35 


3 4 


dhe 


* 


on to them Te]. | 
The ran iten of eme Wenty- Ark x FJof: Richard e 


5 cond was the laſt held during his unfortunate reign.” As he 


was 2 weak prince, and entirely governed by the factous mi- 
niſters to whom he abandoned implicitly the care of all public af- 


fairs, it is impoſſible to form any idea of his merits or demerits 


as a legiſlator; and he hath permitted the preamble of one of 
the ſtatutes of his feign [g] to inform poſterity, that a meſſage 
- brought by a ſingle peer (attended with menaces) was ſuffi- 

cient to deter him from his moſt ſettled purpoſes. He ſuffer- 
ed in the public opinion not only from his own weakneſſes, 
but from the comparative luſtre of the characters of his father, 
and gran nd-father. : p his prejudice went ſo far, that it was 
inſinuated that he was not the real ſon of the Black Princt; 
and, if the picture which hangs near the pulpit in Weſtmin- 


: ſter-Abbey is really an original (as ſuppoſed by ſome) he cer- 


ra; had not LY FO, of his 5 as I am e 
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MY 3 * Hil hive ropneutly pt pot pope pros toy 
c tenujt apud Notyngbum _— Sancti Bartholomei. In quo'affue- 
© runt quinque nephandi ſeductores regis, fcilicet Alexander & Ebo- 


be racenſis, dominus Robertus Ver Dux Hhonie, Michael de Pole Comes de Sutbfolk, f 


KRobertus Treſylyen juſticiarius, Robertus Brembyile. Juſticiarii quoque omnes 


ce regni juſſi ſunt ibidem accurrere; dominus M illielmus Skipzvith non erat cum eis, 


cc infirmitate detentus. Tunc juſſi ſunt juſticiarii ſigilla ſua apponere ad infra- 


< ſcriptas queſtiones, ut exinde ſeductores ſæpedicti caperent occaſionem occi- 


| ©. dendi ducem Gloceſtriæ, et omnes reliquos qui in ultimo parliamento conſtituti 
| * ſunt ad gubernationem regis et regni, et omnes in parliamento eis conſentientes 

4 jn hac parte. idam de, juſticiariis renuerunt figilla ſua apponere, ſet hoc 
te facere artati ſunt. gra obannes 2 juſticiarius cum multa inſtancia 
<< renuit. Set Dux Hibernie et Comes de Suetfolb compellebant eum ad hoc facien- 


« dum; nam fi non feciſſet, minabantur ei mortem, et manus eorum (ut fibi 


videbatur) non evaſiſſet. Cumque figillum ſuum appoſuiſſet, ait, Jam, 22 
midi non deeſt niſi ratis, equus, et funis, ut dignam mortem ſuſtineam : fi vero 


hoo non egiſſem, mortem manus veſtre ſuſtinuiſſem. Et quia voluntatem regis 
et veſtri jam adimplevi, mortem proditionis erga tes regni merui; unde 


in proximo parliamento ſequenti cum ſociis morti adjudicatus eſt, ut patebit 
Many other callous. anecdotes with _ to Treſilian and Belknap may be found 
in the Decem Scriptores, p. 2693, & 


FI] Sir Robert Cotton (in his Poſthuma) mentions a ſtatute which paſſed this 
year, ** that whatever eſcheats to the bed Pall not be diſpoſed of, and that the Procurer 


N f any ſuch grant Fr be puniſhed fine and impriſonment.” I Cotton, P. 170. 


We find no ſuch law however in the Statute- book. All the proceedings in parlia- 


ment of the twenty-firſt. of Richard the Second are repealed by the firſt of Henry 


the Fourth, and the oleventh of Richard the Secon dis era 
[8] 21 Rich. II. ch. i. already obſerved upon. | | 
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%» OBSERVATIONS, 40. 1 
ed he had the appellation of the Black Prince [h] from his dark 5 


hair, and not from the colour of his armour. The reſem- =; 
dlance in point of feature and complexion is more to be relied Ro 8 
A pon, in proof of legitimacy, than any hereditary ae 5 1 
8 ages f notwithſtanding we are told, that „ 


1 4 —_— | Fiortes creuntur Jortibut, et ben, | 


ier 


| ' which.: we find contradicted by the inſtance of Edward the Se- > 2 

1 cond, as well as that of He ry the Sixth, 5 5 had almoſt ſaid, ; / 
that it is. providential. for the liberties of a free country, that . CE 

there ſhould not be a long ſucceſſion of great and able Kings. | „ 

3. this conſeguence ſhould not be apprehended by many, it 85 

. however be admitted, that it is providential for the gene- V 

. ral liberties of Europe, and mankind, as it Would be impoſſi- 8 1 

BE ble for any, alliance or confederacy to re hi 5 an increaſe of „„ 
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6 1 have Ros where art a 3 in one of the old Chroniclers, — 5 he 5 
led the Black Prince, before he had diſtinguiſhed himſelf in arms: beſides. ' {i 
this, all princes and generals wore. the ſame armour for the greater part of their 8 
' campaigns, and yet we never hear of a Blue or a Red Prince. To which it may 1 
de adqed, that in England, where he ſeems to have obtained this ee le be 1 
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"IE ; Hen. Iv. A D. 13996 ; IK 245 


\H E .new king's S reign opens with a \ flatute which e con; 
ſiſts of twenty chapters; two of theſe, viz, the 6th and 
EN relate to the i improvement and carè both of the landed re- 
venue of the crown, as well as t e cuſtoms. The firſt, 

| which directs, that, upon application for any c crown lands [z], 

. the petitioner muſt ſer forth the real value, or otherwiſe, the 
grant to be void, was probably occaſioned by ſome very im- 
| provident grants of Richard the Second, either during his mi- 
nority, or when, by his diſtreſſes afterwards, he was not in a 
ſituation to reſiſt the application of thoſe to whom he was in 
reality a priſoner [4]. Henry might indeed have revoked 
ſuch grants, but his title to the crown was far from being a 
good one, and his ſituation, in every reſpect very critical ; it 
. would therefore have been highly impolitic to have raiſed new 
enemies, and diſturbed the grantees poſſeſſion, though obtain= 
ed by improper ſuggeſtions. The regulation to prevent ſuch 
impoſition) for the future ſeems to be a very wiſe one; and 
as I do not find that the at bath been repealed [1], it ſeems 
well to deſerve the attention of the Treaſury at this day, 
though ſubſequent ſtatutes haye made conſiderable alterations 4 
with regard. to the grants of crown lands. | = 
likewiſe well to deſerve the attention of the nl 1 as 
this ſtatute likewiſe continues unrepealed, and enaQts, that 
the comptrollers and ſearchers of the cuſtoms ſhall be reſident 
in and at he 1 without n 85 deputy 850 lieute- 
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the king will make no grants of lands but to thoſe wwbo ball deſerve them; and if 
any one applies not having deſerts, he may be puniſhed at the king's pleaſure. 
This law, if in force, would greatly leſſen the number of applications. 
[e] Henry himſelf muſt likewiſe have been much ſolicited for grants: 'of forfeitures 


by thoſe who had ſupported his cauſe. 
18 It Fl much eee an explanatory aun ofthe unsre. ph 
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_ nant) to execute their office ſm]. This abuſe of turning the 
7 cuſtom-houſe offices into > /ine-cures, had begun to prevail in 
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the reign of Edward the Third; for, by the grant of the of- 
fice of comptroller of the port of London to the Poet Chau- 
cer [u] (and no one hath ſo good a claim to eaſe and fine-cures 
as poets), there is an expreſs condition, that he ſhall not only 


| N "reſide, but make all the entries with his own hand. I be- 


lieve it will not be eaſy to find ſuch a condition in a modern 


| patent, as Treaſuries either know nothing of this law, | or 
otherwiſe chooſe to be ignorant of it. 

Tue 20th andlaft chapter contains a general aden, which, 

amongft ſome other exceptions, does not extend to a perſon 

pris eue meynovere[9], which is what apciently was faid by the 


crown lawyers, ec to be caught i in the mainer.” As there was 
"7 nerly a diſtinction between a murder openly prepetrated 


J or in a more coricealed manner (the word murdrum lig- 
 nifying only the latter, or the fine impoſed on the townſhip 
When the concealed murder was not diſcovered) ; ſo there was | 
70 "diſtinction made between a robbery or larceny, where the 


thing ſtolen was found in the criminal's hand, and where the 
proof depended upon other circumſtances not quite ſo irrefra- 


: gable.” The former properly was termed pris ove meynovere, 


as - in the preſent Ratute, and not ove marner, or nainour, a8 


it 1s generally written; and the ſignification i is bolding i in his 


band {4], or detected with the thing ſtolen in his hand. 


This ſcems likewiſe to be the meaning of the Words 4. 


funkibef, and utfangthef, in grants of juriſdictions. The Re- 


giam Majgſtatem ſpeaks thus of ſuch courts, << quædam placita 5 
_ <. criminalia pertinent ad quoſdam barones, maxime qui ha- 

» bent et tenent Curias ſuas cum ſocco et ſacca, furca, et 
r foſſa, infangtbef et utfangthef. „ Now I ſhould apprehend 

L (though t the Gloſlafies do not ſupport the conjecture) that in- 
W means * the 22 5 with * 12 W and 
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Tone tn being blo pay adepur et un eee 


Rymer's Feed. -- 
This chapter hath not been 


* 
| 4 o| 
7 


1 


* the bank e 
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By the old Scotch Bw 2 t ER dd to be — 


reid band; 
[71 It is called, by Brac n, bondbabend, which amounts to the ſame, or having 
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ſig 2 the POND nanifz Mum of Bracton, or the thief appre- 
3 with the goods ſtolen in his hand, as fang is a Saxon 
word for the 55/8 or hand Ir]. Some of the writers upon the 

old French law (if my memory does not fail me) tile this 

detection of the thief pris en poigne. The inferior juriſdiQi- | 
ons had conuſance of this crime, when the proof of guilt was 
irrefragable, and beyond” a doubt; but where the proof de- 

| pended upon a long ſeries and chain of circumſtances, the cri- 
minal 3 nnn eee — 
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firſt law that makes the offence of hereſy capital, 


| which was either before this unknown, or the punifhment | 
left to the cenſures of the eccleſiaſtical courts [s]. Hol- 


5 linſhed: [t] informs us, that Henry himſelf was rather in- 


clind to favour Wyeliff, and the new Reformers ; and 
Grafton [u] mentions his having ſaid, whilſt he was earl 


of Derby, that princes had too little, and religious houſes too 


much; which unguarded expreſſion is ſaid to have occa- 
- fioned one of the rebellions during his reign. The king 


had been, in the early part of his life, a prince or ſol- 
dier of fortune, and ſeems. to have had rather libertine 
principles ; he was now however advanced in years, and, 


| having a very queſtionable title to the throne, was by 
no means in a ſituation wintonly to make ſo powerful a 


body his enemies [ww]. "This: 15th chapter is the only 


one in' the ſtatute which is in the Latin language, and 


directs, © all heretical books [x]. to be brought to the 


* Ordinary; that no one ſhall preſume to preach with- 
“ out his licence: that, upon ſuſpicion of hereſy, he may 


« impriſon and interrogate the heretick : and, upon con- 


4 4c viction and refuſing to . his ys that he ol i 


1 


* 


By 5 Rich. II. ch. v. the ſheriff is 3 to apprehend pat preachers 
NT 155 no e is N Py 


2 * EEE. 1 
* 11. 1 
ww] Biſhop 3 in his Hiſto of the 1 ſays, that iy the 


Fourth, in gratitude to the clergy w 924 raiſed him to the throne, granted 


them this law to cheir heart's content, vol. i. p. 24. 
[x] This muſt probably have been aimed at the books of Fycliff, the principal 


of which, we find by Rymer, was entitled Trialogus : thoſe who may have curi- 
©  ofity to examine further into his doctrines, will fin inde 
> Os p. 2648. 
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5 60 be delivered over to the ſecular arm, which is to in- 
; ce flict the puniſhment of gn coram mM popucs, in Kere 


46 nente loco [y ].“ 

It is a well-known ſs" in the ie of Haines, 
that the beſt key to the underſtanding of them is to en- 
quire what was the eſtabliſhed common law before the 
new parliamentary regulations take place. There is, in 
the appendix to the ſixth volume of the State Trials, a 
fhort treatiſe. concerning the ancient method of pioched- 
ing againſt Hereticks in this country, whom the ingeni- 
_ ous author ſuppoſes to. have been puniſhed capitally. "I 
muſt beg leave to queſtion this opinion however, as well 
as the manner of his conſidering the fifteenth of Richard 
the Second, which is the firſt ſtatute that relates to He- 
reſy. I have, in the note below, mentioned the firſt re- 
cord in Rymer concerning the puniſhment of this crime, 
and the expreſſions uſed in the writ are too figurative and 
uncertain to argue from; and beſides this, it is a writ 
directed to the ſeneſchal of Gaſcony, and not to any ſheriff, 
or civil officer in England. I do not find any further 
mention of hereſy in Rymer, till the year 1370, and for- 
tieth of Edward the Third, in which a writ iflues 'to the 
| biſhop of London to permit him to impriſon a perſon con- 
victed of hereſy, till he ſhould abjure, and which does not 
even allude to burning, or any other capital puniſhment [x]. 
As for the ſtatute of the fifteenth of Richard the ' Second, 'T 
| have read it with great attention, and cannot poſſibly draw 
the ſame inference from it which the writer in the State 
Trials doth, He ſuppoſes that, in order to puniſh a here- 


* ] Biſhop Burnet informs us, that, notwi g this injunction to the 
were to proceed immediately to the execution of the heretick, the king was 
adviſed by his learned counſel to iſſue the writ De Hæretico comburends: We find, 
in Rymer, a writ in the year 1214, and fixteenth of King John, De Hereticis in 
Vaſconia extirpandis ; ſtrong expreſſions are uſed in this writ, as penitus extirpare, 
et nequitiam deteſtabilem Funditus confundere ; but it may be doubtful, whether this 
empowered the officer (who is the ſeneſchal of Gaſcony) to inflift. a capital puniſh- 
ment; nor can it be inferred (but by preſumption), that fach a writ ever iſſued | 
from this king in England. 

[z] There is a Scotch ſtatute againſt hereſy i in the reign of James ube Firſt of 
Scotland, A. D. 1424, which directs that the biſhop ſhall inquire into the offence, . 
and be affiſted * 295 ſeeular: arm. | | 


1 | e „ 
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tick under that ſtatute, it was neceſſary | to ſummon 2” 


 * eonvocation,. which being often highly inconvenient, the | 

_ preſent ſtatute empowered the ordinary to try this offenct, 
Now it is clear, by the writ, above-cited of the year 1 Wn 
that the biſhop alone could convict, but wanted the aſſi- 


| lance. of the king, or ſecular judge, to puniſh; and as 


for 5 Rich. H. ch. v. it recites, & that the terrible conſe- 
0 quenees of hereſy had. been conſidered by the archbi- 
ſhop of Canterbury and the convocation,” but by no means 


confines the conviction to a convocation. allembled, but, 


| | Z on the contrary, leaves it as before [a]. . 


But the. ſtrongeſt argument againſt this. opinion ariſes 


+1 3 the preſent law, "which directs the criminal to be 
| publicly burnt, and which; i if it had been a known pu- 
niſhment by the common law, would have been ſo recited; 
and then indeed the whole law. would have been in a 


great meaſure nugatory. The clergy, | armed with this 


* 


1 


new power, did not long ſuffer the ſtatute to continue 


dead letter, for. Thorpe was tried within five years of its 
paſſing, apd the chaplains and clergy,. who. attended the 


archbiſhop, conceived that they had now not only power 
tao burn, but to drown: a heretic, and abſolutely. adviſed 
cis latter method of puniſhment [GI. 


In confirmation of what I have here advanced, the wit 


which: iſſued. for the burning of William Sawtree, who 
was the firſt that ſuffered for hereſy, makes no mention 
of its being agreeable: to the ancient law [c] 3 whereas, 


in the time of James the F irſt, this is added to the writ, 
and this poſſibly may have contributed to the opinion that 


| Seek a . had been fo — n in 58 coun- 
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et This Ma wa IMIR canſlated. 
[6] State Trials, vol. I. P. 36. 


c There is a writ in Rymer of 3 and the eleventh of Henry the 
5 which recĩtes the puniſhment . heretick to be agreeable to the 


ancient canon Jaw : but this could not arg we TW of e till the preſent 
gon, he hare ge 5 0 | 


How 
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How happy is 8 ſituation of an Engliſhman. at pre. 


2 land that he can conſider this terrible proceſs 'as a mat- 


tet of ſpeculation, and calmly amuſe 8 with it as a 


Joes point of learning, or antiquity ! The thunder- 


cloud is now removed to a ſafe diſtance, and becomes 


a matter of ana and Os mixed with a Ro 
| ug; terror. 
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5 STATUTES MADE AT WESTMINSTER 
8 . Me N TT 1 4 Hen. IV. A, ogy 1 1403. 8 


1 E S E ſatutes which amount to. the number- of 
| thirty-five chapters, relate to very miſcellaneous mat- 
ter. The 2d chapter, after reciting les entiers coers et les 


gerandes natureſſes, which the clergy of England had borne 
to the king, confirms all their rights and privileges; 3 but at 
the ſame time directs, that the words mſidiatores viarum et 


depopulatores agrorum ( inſerted in the petition of the clergy 


preferred to the king in this parliament) ſhould not hencefor- 


ward be uſed in any indictment, and particularly, that if any 
clerk is ſo indicted, he ſhall be immediately entitled to the 


benefit of clergy. This part of the ſtatute would be abſo- | 


Jutely unintelligible, was it not for the explanation which' Sir 
Edward Coke [d] hath given us: infidiatores viarum were he- 
reticks, who paſted up their notions and doctrines in the 
highways 3, and depopulatores agrorum were thoſe who ſuffered 
the parſonage glebe to continue unimproved, and the parſo- 
nage houſes to go to ruin and decay, this nd ſuppoſed to 
tend to the depepulation of the country. 

I ſhould, from this explanation of the words by Sir Edward 
Coke, ſuppoſe that the new reformers, being perſecuted by 
the regular clergy, had not reſted merely on the defenſive, 
but had proſecuted, in their turns, their perfecutors by in- 
dictments at common law. The clergy attacked the refor- 
mers as inſidiatores viarum, and the reformers carried on 


counter indictments againſt the clergy as depopulatores agrorum, 
who did not repair dilapidations in their parſonage houſes. 


This, at leaſt, is the only light that J can pm to throw | 


upon this very obſcure law. 


The 11th chapter recites the great decreaſe of fiſh in the 


Thames (and other rivers) by feeding hogs with the fry 
caught at "the . which en to be a very * re- 


* 
- 
ts A, 


FO 


| [4] Intl. 2, p. 47, 
. _ cital, 


| 
% 5 — 
hs ac Y a4 a . 


Bo WE-W-S - JS YT © os 


3 : 


My 


OBSERVATIONS & 275 


cital. There: is, however, an Iriſh ſtatute of Charles the 


Firſt, which does not permit any hogs to be kept near the 

ſea coaſts; becauſe they: are ſaid to deflroy the ſpawn; which 

is eee more probable than that they ſhould be capable of 
at the fiſh themſelves. Be this as it may, the fry 


; of hs Thames i is deſtroyed at preſent to make artificial pearls 


with the ſcales; and perhaps it is better that the fiſh; ſhould 


decreaſe] than that we ſhould loſe ſo valuable a manufacture. 


It is indeed very doubtful whether any regulation for preſerv- 
Ing fiſh, or any of the game laws, tend in reality to the in- 
creaſe of either fiſh or fowl; and it is remarkable, that in 
Cornwall, where the game . are not put in execution, 
they have more partridges than perhaps any other county of 

England. The lateſt ſtatute; however, with relation ta the 


game, ſhould be moſt ſtriẽtly obſerved, as it preſerves: the | 
_ farmer's grain from treſpaſſes till the harveſt is overs: | 


This Selle ion of fatutesicloſes/with ſombivety 3 


againſt; che Welſh [el, which were occaſioned firſt-' by 
Richard the Second's being well received in Wales on 
his laſt return from neee e OO NING: 


of Owen Glendo wer.. 
From the noble and moſt truly: eee was 
0 by the maſſacre of the Bards under Edward the 


Firſt, it hath been generally conceived [g]; that theſe laws 
of rigour were preceded by others ſtill more rigorous during 


that King's reign. I have already had occaſion. to make ſome 


kemarks n N of Rags TT ee Mid: 
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el The e Engl at this time held ne Welch in great condbinge the biſhop of 
St. Aſaph had in this parliament adyiſed the lords not to irritate them too much 


wo made anſwer, Se de lis jours nudipedibus non curare. Tel. GR vol. ii L 
+ p. 0 4 
See a collection of ancient pieces renching : Treland,. rioted at D 
0 777 8 * in Taba 


1757 3. and amongſt theſe, the f f Richard i the Second 

1 by a French gentleman, ph accompanied him i in that voyage, and tran- = 

ſlated'by Sir Geb. Carew: | TAs 

wr. g] Humphrey Liwyd (who is generally very accurate in what relates to the | 
ry of Wales, or its antiquities) in his Commentariolum, Falls into cus 

miſtaxe. Speaking of the conqueſt of Wales by Edward the Fit c ſays, 


s conſtitutis legibus, ne Cambr1 libertatibus et immunitatibus (quas * ipſe, 


ce et ſul poſteri con ceſſere}gauderent,”” p. 75. | He likewiſe ſuppoſes that Henry 
the Fourth, after the xebellion of Owen Glendower, made a ſtatute, a no one 
either in the egurts of juſtice, or their ſchools, ſhouid ufe the Welſh lan 


Pe Pe No traces of any ſuch law are to be found i in the Statute- oom. 
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land) in the eleventh year of Edward the Firſt, which was 
|| immediately after the conqueſt of Wales, and by which no- 
| thing more ſeems intended, than to make a thorough union 
| bdioth of laws and of people. I do not mean by this to aſſert, - 
Wy that no ſeverity was uſed by the conqueror of Wales; Le- 
| | wellin, their laſt prince, complains of the Engliſh oppreſſion id 
TR in che moſt feeling manner: Nam nos adeo ſpoliati eramus, 
J immo in ſervitutem redacti per juſticiarios, et ballivos re- 
Lil e amplius quam fi Saraceni eſſemus, vel Judæi. De- 
| | . % nunciavimus domino regi, ſed ſemper mittebantur juſticia 
| : <. rii-et ballivi ferociores, et crudeliores, et quando illi ſatu- 
=. <<: rati- erant per injuſtas exactiones, alii de novs mittebantur 
„ 50 te ad populum excoriandum, in tantum quod Mallenſis malebat | 
Wl <* mori, quam vivere [h].” Beſides this proof of oppreſſion, 
EG. - a manuſcript; hiſtory, written by Sir John Wynne of Gwydir 
Du, authoriſes the ſuppoſed tradition of a maſſacre of the 
Lil Bards; nor could the writer of that moſt admirable ode have 
EE: made his bard ſo warmly expreſs, or his reader feel, the ty- 
ranny of Edward, if he had not probably raiſed an indignation 
and fire in his own breaſt by reading of other materials, 
wich I have not happened to meet with. I would only ſay, 
that we have no proof of oppreſſion to the 1 e in our ha. | 
tute UI bock till the preſent laws. 10 
The 27th chapter directs, that there ſhall, bet no . 5 
rymous, mini Aral, ou autre vagabonde, pur faire: kymortha,. ß 
coilage; which, as it hath not been tranſlated, I ſhall render 
 waſter, rlymer, minſtrel, or other vagabond, to make aſſem- 
blies or collections. As for the word Hmortha, it is plainly a 
Welſh word, but improperly ſpelt, as there is no ſuch letter 
as & in the Welſh language. The common gloſſaries take no 
notice of this vord; I have therefore looked into Dr. Davis's 
9 ictionary, Who gives as the neareſt word to it cymmadd, 5 
Which he renders cohabitatio';, ol a8 I Fee the word 5 
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6 ho 33 to Wyane' $ hiſtory 25 Wales. 8 e Avs 

Evans's Specimens of Welſh poetry, 1 There is Pay Account 75 a 

vayage'to Spain, by chis Sir John Wynne, printed after one of Hearne's Collecta- 

nean he was to attend on Chaales the. Firſt whilſt in Spain, and failed: from Ply- 
mouth to the Gre ne. 

i oy There are fome ſtatütes of the ſcond yearof this king with regard to the 

: 1 welch, but 66 as laws of * rigour. | 

(LCL = „ „ 2 5 cymmodd. 
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iti is e cummoth, it comes pretty near the 
word kymarthas ; ; which being Welſh, it is not to be ſuppoſ- 
ed that it ſhould have been either pronounced or ſpelt with 


any j accuracy, as there were at this time no regular repreſen- ü 
tatives for Wales in the Engliſh parliament, though Sir Ed- 


vard Coke [I] makes mention of twenty- ſour from North- 


Wales, and the ſame number from South- Wales, which 
were ſummoned to a ee e held at hay in the fifteenth 5 
of Edward the Second [Im]. f ; gas in 
% Tt appears by the laws of aal Dab, Wu there were 
good political reaſons for aboliſhing the Welſh bards and 


harpers, as they were the Tyrtzus's upon every expedition 


againſt the Englih: Quandocunque muſicus aulicus iverit 


ad prædam cum domeſticis, ſi illis prærinuerit, habebit ju- 


c vencum de præda optimum; & ſi acies fit inſtructa ad pre. 


lium præeinat illis cantieum vocatum Unbenjaeth Prydain 
; $87 e Monarchia Britannica fa)” 9 A 8 5 16. S 91 S607 


FFF a 1 eee 8 en 
2544 | , 48 FCCCTCCCCCC noe} tas: bla ; o% 
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l nigga Tofu, 8 5 n ie 

oy 1 Since the. former edition, it bach ew Mee to 5 3 ls and | 


| ingenious friend, verſed in the Welſh language, that the word Kymortha may have 
been inſerted in the Statuts-book inſtead of u,, wlüch is the p ral of . 


2urf, and fignifies co tion, or tumult, and this ſeems to agree well with the enſe 
Weh the he requires. "Im the collection fr thts Ordinances by Rymer (vol. ift. 


part iy. p. 199), this word: cymorthe is ſpelt caurthr; and in the fame — | 


(which differs | in many particulars from that in the Statute-book\, the Welth arg 
afterwards permitted to make comarthas reſonables, which favours however the 
ſenſe in which 1 have firſt explained this word. There ate likewiſe ſome chap- 


ters of theſe Ordinances in Rymer, which are not to be found in the Statute- 


book. The Nova Statuta (printed by SI, uſes 3 word comonvuaes inſtead of _ 
Run. n {x 


[u] The note to Hodel Ddha's laws WES no Light with 3 to this old 


Britiſh ſong, nor have the modern Welſh harpers any tradition of a tune ſo entit- 


led. The beſt and moſt ancient tune, which they have ſtill retained, is called 


Mofa Rhuydland or r , where the Welſh received a great defeat”; the 


melody is plaintive and good. Chaucer, in the Prologue to the Miller's Tale; 
mentions a tune eee ow Hed w_ 5815 to HOOP booms wat 959 7 0 


that time. . : # : x; p 
„ And je Ra ae he ſonge = Peer 1 5 5 e a ZH 
Full oft bleſſed was his merie throte.” oo 
_ Chaucer likewiſe, in the he Corman ne fo makes mention of the Welſh Bards 
Hogg SDS eee. | 1 WD 
6 'Theſe old centill Brjconsi in wk dale, wig ; 
c Of diverſe aventures maden laies;- © | 
„ Rimed firſt in her mother tongue, c, ch, 
ts Wen laies with Gs mee ie thei ſongs.” HEY fa] 
x. he 8 8 33 | 5 on we The 
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| at:moſfof the.taverns (or. brew-houſes W ay 
— al the gueſts, as the; Rarpers wg” Several in Wales at preſent, 


: 13 per.an. e of 


* 


And again. Quando cantica.requiruntur, muſicu cui jus 


&. cached fre competit, Dei landes. primo decantabje, & dende 


e regis in cujus palatio ſuerit. 

The army being preceded at its onſet by 2 'bard,, or — 0 
of a particular ſong, is not peguliar to the Welſh; Voltaire 
gives us the following: erat ol a battle dy: hs Nor- 


Ted: 5 17 

21105 eee chron iques nous apprennent,. gu” en pre- 
| ce mier rang de armee Normande, un ecuyer nomme Tail 
80 Aer, monte ſur. un cheval arme, chanta la chanſon 4: 
**. Roland, qui fut fi long tems dans les bouches des Francois, 


*. fans; qu'il en ſoit reſte le moindre fragment. Le Taillefer 
1 Lei, apres avoir entonne la chanſon que les ſoldats repetoi- 


e ent, ſe jetta le premier parmi les Anglois, et fut tue [y]. 


We likewiſe find, that amongſt the northern nations, the 


| Scaldi vr Bards were to advance before the troops. : perhaps 


the ſong of Britons, tribe Home, might have its effect in ani- 


wating a modern army, if the noiſe of artillery ; and fire-arms 


would not ſoon drown all inferior ſhouts. 


| | Biſhop Nicholſon,” in the appendix to his Hiſtoricat Ubrary, | 


hath given us ſome curious particulars. with regard to the 


: Triſh bards,” whom he repfeſents to have 'obtaineg' great part 


of their lords lands, and who were likewiſe, upon all occa- 


5 ſions, Very tumultuous and diſorderly, .. Baron Finglaſs, who 
. wrote in the time of Henry the Eighth; a Breviate of. Treland 
fot 2 Rural not pal Fo Leer ee . rh RD. and | 
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The eee uſed by the Engl „in | Chaucer time, were e the Ribible Geterne 
and Savtrie ( ſes the Miller's Tale); and it ſhoulq em that ſuch a player attended 


he Engliſh lover likewiſs ended d aa is miſtreſs, of England had for- 
raerly-both;harpers and bagpipers in their. 28 of Nee, and with a ſalary of 


queen) were not Welſhmen (as is can be collected from their names), not 
was the bagpiper a Scotchman. 


q 5 This ſame Tailleſer we. bee an account of e in the Romaunt of the 
Ro 0 


85 e, Taillefer i moult 
5 „ „ un ovale qui to wat, 
1 Devant eus —— 
% Del Allemagne; er de Rofltnt, 
« D'Oliver et des yaſſaox, 
* Qui moruren nt en Reinfeheraux. 
# 79 Voltaire's £44. Fiſt niverſ. pl 69. 


77 AT the Pieces ADE Irgland, publiheq xt Dublin, 1757. 


* 


FF. | ” 5 minſrels 


called by Chaucer), for the en- | 


The two:harpers (muſicians to 


5 4 af N K W W 2 | 
minſtrels,” butalfodiainl the Phamnabs, who, it ſeems,” were 

the Iriſh genealogiſts. Hollinſhed, in his Chronicle, likewife 

intorms us, that the Triſh bad (if be was not well paid for 


his panegyric) turned libeller immediately; and if his au- 


dience were not attentive to his muſick and poetry, that 


he commanded ſilence in the moſt imperious manner. 
Notwithſtanding theſe ſtatutes of Henry the Fourth [y], the 


bards and muſicians continued in Wales, and had regular de-- 


grees and rank in their ſcience or profeſſion, as we find by a 
very curious commiſſion of Queen Elizabeth, which is pre- 


fixed to a collection of Welſh poems, publiſhed by the Rev. 


Mr. Evan Evans in 1564 [of. This commiſſion directs thoſe, 


bonds; and by an ordinance of Cromwell, in 1656, any min- 
ſtrel, or fauler Ct, who ſhall be niating mufick i in any inn, or 


ho are not rel bards and muſicians, to be treated as vaga- 


tavern, or en, one en ys e is to be puniſhed 


; 2s a ſturdy beggar. - 79 0 4 
The other chapters, which elde Abe e * 


that no Weſhman ſhall have any office in Wales, except a 


4 ” 


biſhoprick; that they ſhall not have any caſtle, fortreſs, 'or 


houſe of defence [u]; and by the laſt chapter, the marrying 


even a Waiſhwoman ene an eee e | 


ing any offce. 


Theſe muſt be a to be Wide of rigour; 35 ob ae | 


however, beſides the rebellion of Owen Glendower | 10 J, 


Ig 


might — yl have e ee to thoſe odious and ane wee | 


— tl ae SS 


7 | 11 


19 9 5 


ox. 
. { Printed for „ 4to. 

Filler der ner igri what wo now underand by the won , ple FERRER 
violin ; thus in Flercber : Knight of the Burning Peſtle, they a it is death for 
ct theſe fialers to tune their rebecks:”” The The violin 
the time of Charles the Second: it ſeems to have been borrowed from the old 


was not known in England till 


Welſh inſtrument, called a cruotb *; which is not however tuned in the ſame 


pong on png nor are there above two or three perſons now in Wales who 
y upon it. 

[u] 1] This part of the law was probably carried/imno execution, and accounts for 
there being no confiderable ancient, and at the ſame time fortified houſes, -belong- 


ing at preſent to the gentry of Wales. 
: ww] ee, A e and he was originally a barriſter of 
the lade Temple, 
| + « Romanuſie h . ö i 
mens Crtta Britama canat,Y = VENANTIUS. 
„„ "346 VV 


—_ 


| 280 OB SE RVATIONS ON 
„ ble iſtinQions between” 2d OE 8 ag e n b 
jects. 6 


Nowvichſtanding. abs Apen of Wales * end the | 


- Firſt, and his having introduced, in ſome meaſure, the Eng- 


lich laws and cuſtoms by the ſtatute of Rhydland; yet per - 
. petual incurſions and depredations were made by the Welſh 
upon the adjacent Engliſh counties, and which: did not per- 
haps ariſe ſo much from hatred to the conquerors, as from its 
being cuſtomary, in all mountainous | diftrias (till they 
are more er RE ws YR * _ . 


| Dey,” . 2518 VEG yo 


OR if ſunder- enim coor fames) + 


and hits! inhabie- a more fertile country. Wen the no | 
are driven into the mountains, the attempt to recover them is 
attended with danger, and if the pilferer is overtaken, it re- 
quires no ſmall number of purſuers to bring them back with 


ſafety to the owner. We find this to prevail more or leſs in all 


parts: themountain Arabs pilfer [x] from the inhabitants of the 


more level countries; the Tartars made the ſame depredations 


upon the Chineſe till the famous wall was built; and the 


4 i 24 CRE}; I WE Tk C7 "33547 th FF 0 3 


reign of Henry the Fifth, three different 


Highlanders of Scotland [y (if not yet thoroughly civilized 
by the wiſe laws, which both England and Scotland owe to 
the late Earl of ee 11 continue = 17755 . 


e the hens 58 FFF 


1 4 L 5 * : 
n a 2 * 3 4 l - 
e * JJ F4 * 


a. 


—_— - 8 7 ”— 


[x] © Les Arabes s. den vantent des leurs voleries, comme Gune marque Geſprit.” 5 


page p. 295. ins 
2 ] There is teh the Black 4. 2 law that does great honour to theſe 


Highlanders, which makes it a capital offence to rob their priſoner; and Leſly, 
the Scotch hiſtorian, ſays, that © juſtice (amongſt themſelves) was ſo well eſta- 


cc bliſhed, that the very ruſhes might have guarded the cattle. In the bounda- 
ries between two countries; however, violence from one quarter naturally pro- 
duces a return of the ſame diſorder and ra and therefore we find, during the 
«wok tutes for introducing better police into 
the county of 'Hereford, which being bounded not only to the weſt by Radnor- 
ſhire and Brecknockſhire, but to the ſouth by Monmouthſhire (then part of Wales), 
ſeems to have wanted as many regulations, as the Welſh counties complained. of 
in the preambles to thoſe ſtatutes. 
[a] Blaeu, in his account of Ireland, ſays, that the inhabitants of the uncivi- 


lined) parts; “ latrocinaturj preces ad Deum fundunt.,” Mountaineers likewiſe 


have not ſo early a regular ſyſtem of laws. Thus the Cyclops, in 9; SEE 
pf 2 8 are deſcribed by Homer: tre cles 
To7ow 35 T dpa! Beanpdpan,. * Souris! 2 551 
AAN 077 UPUA® v Ipecy vc. is oi rep | 
*Ey 0740001 Faeavporot, TepaSevea 32 zras S- 
Haid ei ug" ae 00 a h CL Odyſſ. 


<> „5 1 would 
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b- «4 artduld- not La this be underſtood to 8 that the 
+ mountaineer is born with a worſe: diſpoſition than the inhabi- 
he ant of the more lexel country; ſuch depredations are at pre- 
ge ſent called pilfering. as we term the captures by the Algerines 
r- adds of piracy. We muſt recollect, however, that the Welſh, 
ſh confidering themſelves as oppreſſed; and in a ſtate of war, 
* had never made any treatiſe [a] af peace with their neigh- 
its Bours, by which they ſtipulated not to make ſhort expeditions 
ey jnto an enemy's country; and for the ſame reaſon that the 
h- Algerines have 1 never "Wade any ſuch treaty with the Italian 
A faces, 

Ft The Mediterranean ſea hath in moſt : ages been infeſted with 
tle this kind of free-booter ; for Neſtor aſks Telemachus in the 
is Oayſſey (when he means to receive him with the greateſt civi- 
6 lity and hoſpitality) whether he is a pirate; ; and Plato obſerves, 
th | Y 700. *Ouye®- bh TOY 09 oi Tos kur Ro aarTor Abroxogoy 
all DP vTte wares oilewres xixluth xarnlooun: 
he Even the Generals of the civilized Athenians were by their laws 
as obliged to take an oath to make incurſions twice every year 
he upon the Megareans, Tis d, er eis THY Meyayginziny I ονε 
ed 5 10 e N 1 his os of W 8 —— 
to | 2 | £28 — 2 


a] The 8 obſerve the rreaties ich they. enter into, perhaps, as well 

1 European powers. 

. [4] If the illuſtration of a law, by a citation from a poet, is objeted to, my 

9 beſt anſwer will be (not to dwell on the authorities of Grotius, Puffendorf, and 

other great writers) that it ſhould ſeem from the ofation of Æſebynes againſt Ti- 
marchus, that the poems of Homer were on the tables of the courts of juſtice, 
together with the Athenian laws ; and that the clerk is frequently applied to by 


eſe 4 the orator to read both the one and the other. It is likewiſe ſomewhere mentioned 

ly, ' » (though I do not recolle& by what author *) that a diſpute. between the Athenians, 

ta- and the inhabitants of Salamis, was determined merely Pm theſe lines from 

la- Homer's catalogue of the Grecian fleet: 

ro- 

i Alec 3” ok rana & ye1 \ Sooxals end as, 

to ; Triot 3 4 wv, 27 *Afurator T5arlo p „ f 

my from which the inferiority of. the inhabitants of Salamis at that time was inferred; 

75 and in the diſpute with regard to the boundaries of France and Spain, which was 

of ſettled between the two crowns in the laſt century, Petrach the poet is cited as 

55 authority. See Baluzius's Preface to the Marca Hiſpanica, Paris, 1688, Folio. 

15 It ſhould ſeem that the authority of the Greek tragedians was alſo ſometimes 

5 5 appealed to in the Athenian courts of juſtice, as there is a law (in Petit collection) 

my Tos Dh its 10 HDõ’¼. Ale, Loox aug, Eu 4, Tay Yeo 
paris . Ths Tons cep ο . Lib. i. tit. i. i 


1 


[e] Porit. Legg. Att. p. 21. 


s 77 han former 8 I find this circumſtance is mentioned by Diogenes Laertius, in his 
Ne of 0 n 
| * 
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E 3 8 , de watch thou 


de made on the ſea· caſt, at the places, and in the 
| manner. it uſed. to be made; which I ſhould. not have taken 
notice of, was, it not to introduce a record, which is cited by 
Prynne in his anjmadverſions on. Sir Edward. Coke's 4th Inft, 
and which thews in what places this watch uſed to be made, 
and upon .avhat. eminencies beacons were erected, . to. give no- 
tice of the invading enemy. Poſſibly ſuch beacons might be 
= uſe when an invaſion is . apprehended ;. and this book of 
Prynne's will not probably ; make part of a e general, 0 : 
lord admiral's library LJ. 
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8 s Ordinance pur uvacion. des pais de Kent et Delſes, een 
5 dt « pur les villes eſteantz ſur la Ryvere de Thamyſe, pur periles qe 
1 4 Jod odeinement leur purroit avenir pur no enemys come dieux defende, 
et auri pur la ſauvacion de la Navye eſteant es portz, du dit 
« River. 
4 1 "Ss ſoit ordeine al Ile de 'Shepeye un Bekenz et a Shoubery en Effex 
44% um autie Beken. Item, a Hoo en Kent un Beken, et a Fobhyng en Eſſen un 
« autre Beken. = , a Cleve en Kent un Beken, et a Tilbery en Effex un autre 
« " Beken. Item, a Graveſend en Kent un Betten, et a Farnedon en Eſſex un 
© autre Beken. 
. © Item, qe par eſpecial maundement de per noſtre trelredoute N le Roy 
ec ſoent chargez as viſcountz, boriſtables, et autres miniſtres, et avantdites parties 
ide Kent et Deſſex, que tous les dites Bekens ſoient haſtivement et covenable- 
e ment as lieus avantnomez  apparaillez et [ jereres = ang auvation des K 8 org 
« dias, et pur la dite navye. 
Item, qe tantoſt qe les dites Beknes ſoient faites, 0 ſoient bien et coven- 
« ablement veillez, ſibien de jour come de nuyt ſanz faut. 
Item, qe les veillours qe pur le temps ſerront as dites Bekenes, et nomement 
0 as Bekenes de- Shepeye, —er-Shoubery, ſoient de temps en temps garniz- ot 
chargez, qe auſitoſt qils purront eſpier aucunes veſſels d'enemys venantz ove 
© ſeil ou ores devers 1a dite ryvere, ſitoft les ditz leur Bekehes de Shepey et 
. 'Shoubery ſoient/mys a'fire, -enfeſants oveſque co toute la noiſe de corn et de cri 
40 qils purrent faire, pur garnir la pajis environ pur venir eve lour force au 4 
Were, — dauters pur conteſteer lour en ems & 
Item, que les paiis avandites ſoient garniz et amoneſtez- fur, — 1 
_ <que'tantoſt qils veient les dites Bekenes, . ou les unes de eur mys a ſum, ou quls 
c oient la noiſe de corn ou de ori, qils viegnent preſtment de lour meillour 
ck armes tanque au dit ryvere, pur ſauver les villes. erer ar 2 n 


72 e fan damage N "The 


% 7, 
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2 
* 
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| rites tb have been very frequently practiſed ; and which ſhews 
what animoſity had been already occaſioned by the diſputes 
between the houſes. of York and Lancaſter. The Coventry 
a time when parties ran high ; but that was a ſingle | inſtance 


| > of ſuch a maim 5. 
| . any ſuch probf e of horrid barbarity. » Amongſt thoſe who had 
| 


and the 6th chapter directs, that the perſon guilty of the of- 
fence ſhall ſurrender himſelf (upon a proclamation iſſuing) to 
the judges of the King's Bench; nit? that, if any ſuch aſ- 


ed. 
5 There ate two or three es I this 1 chapter 
which deſerve notice ; ; the firſt is, that Richard Chedder (the 


perſon maimed) is ſtyled Eſeuyer, and yet was'a ſervant to Sir 


0 otherwiſe $4vage),. which, i is, the firſt precedent that I 


RS - —  CEPDOEIY — 


the ſtatute of Auditions paſſed the following year. Laftly, 
this is the firſt inſtance of privilege of parliament being men- 


FF 
. 
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by way of aggrayating the offence, "que le dit EY FIR 78 
| 4 it deins le — es an dit bot ns bel. 4 30 
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: Mt. many, may conſult Prynne's Brevia Parliamentaria Rediviva : the parlia- 
ment of the 7th of this king having ſat nearly a year, it was matter of complaint 


- ous Hiſtory; that the houſe of lords, in the time of Charles the Second, were 

ſo defirous'to preſerve their privileges, that they inſiſted upon a particular proviſion 
in their favour; in a ſtatute made to prevent: the fealing of wood. In the Debates 
of the houſe of commons, during the ſeſſion ef 1620 (publiſhed from a manu- 


9! in the Ry of OT 8 N pa oh Sir Edward Cole aſferts it * be 
5 
: { 


RO. 


Ĩhe 5th chapter makes it felony to cut out the tongue, or 
| . - poll out the eyes, of the King's liege people, which it re- 
| 


Akt (as it is called) of Charles the Second, paſſed, indeed, at : 
or did the preceding civil wars produce 
been maimed at this time, Richard Cheddar (who was u ſer- | 


„ vant or officer to 8ir Thomas Brooke,” knight of the ſhire for 
DE | the county” - of Somerſet) had been beat and*blemifhed f]; 


fault'is made upon the ſervant of any other member of parlia- : 
ment, the fame” * mall be Hefe hn, he” pity? 1 a 


"Thomas Brooke; the next is, that the aſſailant i is ſtyled John ; 


find of the alias being üſed; and it is very remarkable that 


tioned | in. the ſtatute book; and it ſhould ſeem that it Woe ; 


the, parliament. continued 10 It, as in the preamble it is ara 


"OSV TY IE — . Th. ; 
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57 Parliaments then ſat but for a few days; z thoſe: who hae: Aa 3 vn A 


on account of the payment of the wages. It appears by Lord Clarendon's Poſthu- 


| Europe, ariſes from the fame cauſe: ſuch deſcendants are 


| law, that, in caſes of treaſon and felony, there is no privilege: If he had con- 
ceived that privilege might be claimed in miſdemeanours, he would certainly have 
laid this doctrine down with preciſion. Vol. i. p. 109. | 


H E N R Ws. © 4 Tn abs: 


The: K MY 1 Ls chapter contains. a 5 pardon, and. 
"whiſk I ſhould not have obſerved upon, was it not to ſay, that 


the authors. of the parliamentary. hiſtory have, without eauſe, . 


objected, that it does not make mention * the moſt ofſential 
and neceſſary word, that of treaſon [H]. 0 | 

le ſeems likewiſe to be a miſtake in ol hiſtorians, who 
take notice that the parliament, which aſſembled the follow- 


ing year, was the famous Parliamentum Indium [i]; from 
which. the Lawyers were excluded, as there is no ſummons to 


be found in Pugdale for the following year, but on the contra- 
ry for the preſent ; and this obſervation ſeems to be confirmed 2 
by the very unuſual alternative given either to the judges or 


jury, to aſſeſs damages by the 6th chapter of this ſtatute, 


which I have before obſerved upon. 34 
It is very extraordinary that Forteſcue, who wrote his trea- 


. tiſe De Laudibus Legum Angliæ, ſo ſoon after this ſtatute, 
' ſhould not have taken notice of this excluſion [4]. I ſhould 


imagine that it aroſe not from contempt of the common law 
itſelf, but the profeſſors of it, who at this time being audi- 


tors to, and dependants upon men of property, received an 


annual ſtipend pro confi lio impenſo & impendendo, and were 
treated as retainers, It is probable that the profeſſion of 
the law, not enobling their deſcendants in other parts of 


- 1 


— - a 


* 


* 


[5] There is, indeed, another particular, which deſerves notice, that this 


EE 15 called the Laymans Parliament. 


Richard Chedder, upon ſurrendering himſelf, is to make ſatisfaction either by the 
award of the judges of the King's Bench, or ba! jury; ; 4 I do not ene an 

inſtance of ſuch an alternative. | 
Mo) « Fer brevia direxit vicecomitibus, ne quokdam pro comitatibus eligerent 
vi in jure regni docti fuiſſent. Tho. de Walſingham, Be 371. Stowe ſays it 


Wo! Whitelock ſuppoſes that the lawyers were excluded by the crown, | wh ap- 
ended oppoſition from them; this however is contradifted by what he mentions 
8 p. 357. He likewiſe adds, that thoſe who will have a nolumus of 


learned ſenators, muſt have a volumus of uncouth laws. Comm. on Parl. Writ, 


vol. ii. p. 361. 366. London, 1766. Pride the Drayman uſed: to ſay, that it 

would never be well, till the lawyers gowns (like the | Scottiſh colours) were 

ung up in Weſtminſter-Hall Fab. Fare on Capias's, and proceſs of 8. 
Og, p. 12 2 
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STATUTES. MADE. AT GLO 


CESTER, | ao 
e. Iv. AD. 1407. 


H I 8 is the only eee of the 81 reign which 
was held at any other place but Weſtminſter ; and the 


: 9 of holding it at Glouceſter aroſe from a new rebel- 
lion, which the arch. rebel, Owen Glendawer, had raiſed i in 


South-Wales [1]... 


The 1ft chapter 44 chis los confoms all liberties Fe PIR 5 
2, either to the clergy or laity, - 


ately granted to the Univerſity of 
Oxford; and this exception is anxiouſly repeated by the 1ſt 


chapter of the 13th of this king: I cannot find what might 

| have occaſioned this Lal, and leave it to thoſe who are better 
verſed in the antiquities of this great and firſt Univerſity of 
Europe [#]. It is the more remarkable, as Henry the Fifth 
was educated at Queen's College in Oxford; and the apart- 
ments, in which he lived, were commonly ſhewn to the 
curious ſtranger, till the old gateway (from Edmund's hall) 


was pulled down within theſe. few. years, to make room 
for the new wing of building, which hath now eee 


the college. The Univerſity might, therefore, have ex- 


pected ſupport from their illuſtrious academick, inſtead of 


marks of the royal and parliamentary diſpleaſure ; were not 


the irregular ſallies of his juvenile years, perhaps, attri- 
buted to a want of attention to his education, whilſt the 


4 . * —— 8 ** my 


7 ] Garth, informs: us, us he died at his daughter Menvingion' s houſe, in 
Herefordlhire, eight years after this, viz. anno 1415. There is a family of the 
name of Monnington eſtabliſhed: at Sarnesfield, in Herefordſhire, at this day, and 
probably the ſame family. 


[m] By g Hen. V. or ix. certain ſcholars are baniſhed- from the Univerſity of 
Oxford, on account of riots and diſturbances. 


n] Wycliffe's doctrines were well received in that Univerfity, which migh! 


prince 


> 
. * 
\ N 
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prince reſided there. The Univerſity of Oxford is not 
much indebted to the kings of England [o] for their mu- 

ng” nificence and benefactions, if we except perhaps Alfred; nor 
do J recollect any inſtance of parliamentary favour, if the 
not allowing the laſt Mortmain act to extend to the two . | 
verſities may not be conſidered as ſuch. | 
After all, perhaps, royal favours. and beiefaRtions: may 
often rather prove detrimental than beneficial, if not in the 
infancy of ſuch eſtabliſhments, and then moſt wiſely and 
_ diſcreetly diſpenſed; which is not often the caſe.” If an ar- 
gument may be drawn from the encouragement of the po- 
lite and elegant arts to the promotion of ſcience; it is 
very remarkable, that the French ſchool hath not produced 
any very capital painters ſince the expenſive eftabliſhment 
by Lewis the Fourteenth of the academies of Rome and 
Paris. A hot bed in a garden, may produce more luxu- 
riant plants than the natural ſoil ; but the too ſumptuous 
eftabliſhment does not ſeem to contribute to the production 
of the! more e exalted and ſublime genius, who N 


1 naſcitur, et non „ e 


1. 0 not meet with any more laws off this "OM which | 
it is neceſſary to obſerve upon [ 513 if it be not the 7th 
chapter of the 13th year of his reign, which directs, that 
rioters may be arreſted by the juſtices of the peace, and 
that, together with the ſheriff (or under-ſheriff ), they muſt 
tranſmit a certificate of their. offence within a month to 
the king and council, and that theſe certificates ſhall be of | 
as great force as a preſentment by a jury. This ſeems to be 1 
the firſt inſtance of giving very extraordinary powers to 1 
juſtices of the peace, for the puniſhment of offences, without 1 


| Ta) 1 The 5 of Denmark, in the year 8 made a mt for the encou- 
ragement of the Univerſity at Copenhagen, Nequis exteras adiret Academias, 
« nifi prima Philoſophiæ laurea 1 255 fore” redimitus. ene e e e | 


Scandiana, t. v. p. 9. 


(p] In the Ath chapter of this 3 which Roe to felonies in Wales, 1 
lettres de Marche is moſt improperly tranſlated letters of Margue; it means 2 
. 3 of N — e to mean the e 15 the two coun- 
ies SEO, 4 


„ 


the | 


ann WT: oy © 
| the intervention of a jury; and which was * o mu en 


not 1 

un 5 further nee and en in re en. of Henry the Sex . 1 — 

the | eee cont Ghi king 25/4 legiſlator, and I'do 1 
i 2 be: find any unconſtitutional 1 of his whole reign, ex- 


cept the ſtatute which I have above obſerved upon with 
regard to hereſy,” His title to the crown was far from 
being a clear one: Sir Robert Cotton ſays of him f, 
No ſucceedeth a man that firſt ſtudied a popular party 
C to ſupport his title ;“ and it hath been often ſaid, that 
the worſe title, the better king, of which Richard the Third 
is, by ſome, conſidered to be an additional proof. Mr. Cay 
(in his preface to the Statutes ) hath ſtrongly combated 
this notion: an attention, however, to the points deſired 
and wiſhed by the people, ſeems to be a neceſſary conſe- -. *_ 
| quence in him who wants their ſupport. The misfortune, * 
is, that, though conſtitutional points may be willingly ceded 
by a king, whoſe title is not eſtabliſhed, the civil war 
(that moſt dreadful of national calamities) occaſioned by . 
the throne being diſputed, makes us forget the benefits 
which aroſe from the feuds and conteſts occaſioned by the 
_ uſurpation, 8 
Grafton (r]i nin SY aha Hwy: raiſed ale 
without, the intervention of the commons, and that he 
likewiſe interfered in the election of members of parlia- 
ment: I do not find the leaſt traces of this in the laws 
chemſelves; and, on the contrary, by the 1 Sth chapter of _ + 
”; the ſeventh of Henry the Fourth, proviſion is made for the - 
more free election of the knights of the ſhire, who were 
before this, in effe@, choſen by the ſheriff { U 1. who u was the. 
| king's officer. 
Io fix the merit of this king as a legiſlator, he had RX . 
ſpirit to inſiſt upon and enforce the wiſe ſtatutes of Provi- 
ſert made by Edward the Third, and that by expreſſions, 3 
- 89 55 one could hanlly e. to find in the ſtatutes of 1 
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ſhall be choſen repreſentatives in parliament, and Who 


ſhall be the electörs. By the words of the law it ſeems to be 
a neceſſary requiſite, that both the one and the other ſhould - 


be reſident in the county at the time when the writ of ſum- 


mos iſſues (whatever may have been the parliamentary expo- 
ſition) and that the reſſdence intended was a perſonal reſidence: RE. 


55 Seils ne ſoiĩent reſeaunt dans les dites countees, ou ils ſer⸗ 
« font iſint clus le j jour de la date du brief de ſummons, que 
« les eliſours des chevaliers des countees ſoient auſſi reſeaunts 


en meſme le maniere.“ The fame direction is repeated 


with regard to burgeſſes [1]; Sir Edward Coke, 2tcordingly,. 


in the ſhort notes of his ſpeeches inſerted in the Journals of 
the Houſe'of Commons, expreſly ſays, that the meaning of 


this ſtatute is, that the pee choſen ſhould be well Known 


d fps eie D os 6 oe, 6 ace Abs, 


The 3d chapter is hs! firſt law which telates e 


of forgery, which it puniſhes by ſatisfaction to the Patty in- 


jured, and likewiſe a fine to the king. The expreſſions uſed” ; 


in this branch of the ſtatute are remarkable: Diverſes' mal- 
© yeis perſones, aucunes de leur tete demenſes, et aucunes 
par faux conſpiracie et covyne, ſubtilement imaginent, et 
"hy ſorgent de novel diverſes faux fats et muniments, et les fount 
* pronouncer, publier, et lire, pour enveegier et chaunger le- 
chu des bons gents a pays, et pour troubler les poſſefſions et. 
ce fitle les dite lleges. F rom which it ſhould ſeem, that 5 
E at this _— were not ſo much e to, gain 
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10 By an Iriſh ſtatute of Henry the Seventh, no cls to 1 an office in any : 


town where he is rot re/ident. Cox's H iſtory of tretand;”p; 1x20; oo one 


ſz} Whitelock likewiſe gives it as his opinion, that tenancy is neceſſary in 5 MX 


| eleftors by the words of this b 8 though he admits that it hach of Iater ties 


rit, vol. i. P. 496. He li-ewiſe niente 4 
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doubt whether the canditate- canþ 
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3 as to giye diſquiet and anxiety to their neighbours. 
he diſſenſions and ciyil wars occaſioned many extraordinary 


| ' inftandes of malice ; another proof of which appears by a ſta- 


tute of the ſeventh year of this king, which recites, that 
there had been many indictments, laying the fact to be com- 

mitted in places which were not to be found in the ny a 
and merely to harraſs and give anxiety to u Wiek 

ſuch malicious indictments were preferred. ot 


The -5th chapter is the known Statute of Additions, Y EE: | 


which it ſhould. ſ:em,: that the people of this country had 


greatly increaſed, ſo. as to make diſtinctions neceſſary. Fuller, 


in his Engliſh Worthies, aſſerts, that theſe diſtinctions were 
not uſed, but in law proceſs, till the latter end of the reign of 


Henry the Sixth, and that John Golope. was the: firſt perſon 
who aſſumed the title of Eſquire [w]. He likewiſe ſuppoſes, 


_ that'the rebellion of Jack Straw, and Wat Tyler, made the 
Engliſh gentry defirous of eee themſelves from . 


= contemiptible levellers and rabble.. 


The th chapter enacts, that no ds hall wake. re- 


venge iigainſt thoſe Engliſhmen, who purſued their friends 


and relations in the late rebellion; and, particularly, that 
they ſhall not impriſon the Engliſh, till they have proved 


(by what the ſtatute ſtyles an Aach) that they were not guil- 


ty of killing, or wounding, the relations and friends of a 


Welſhman. The law is, in itſelf, of a very ſingular nature 
the term aſſach is tendered in Richards's Dictionary (where it 
18 ſpelt aſach) by the word oath; I cannot, however, find it 
either in Dr. Davis's: Didtionary, or the Gloſſary to the po 


of Hoel Ddha. The. ftatute itſelf. afterwards. explains the 
word, agreeable to the ſignification in Richards, to be, 5ex- 


cuſer de la mort par le ſerment de ccc hommes; and it could 


hardly be expected, that an Engliſhman, in a Welſh priſon, 
could er procure ſuch a number of Cumpurgators. The 


number, indeed, of ſuch Compurgators, in many of the an- 


cient laws U. be both in ep and e m . 
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| the defence impoſſible, even to a native of the country, if we 

do not ſuppoſe that perhaps thirty only ſwore to the innocence 

. of the perſon accuſed, and the other two bundred ; E 
d ſupport the teſtimony and credit of theſe thirty. 
The 6th chapter direQs, that the revenues of Calais ſhall. 


„„ , * 


be employed in the maintenance of it. I have already had 


occaſion to obſerve upon the increaſing expence of the fortifi- 
cations of this place; and by a manuſcript which I have before 
5 mentioned (to be an account of the ſalaries of different officers 
in the first year of 
u offigers of 3he garriſon, amounted to four thouſand and 
thirty-ſix; pounds fix ſhillings and four. pence; at the fame 
time that the expences of the queen's houſhold, was only 
hs thouſand ſeven. een r ixty-feren pounds. five 
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(H E Uh Wr of this law W Whales FO 
led Lollards, was but too fufficiently promulged in the 


| 6 year, by the execution of niue and thirty Hereticks F y 3. 
hn Oldcaftle. Fhe 
e lit ic beliey | nearly: the ſame with 


and amoogſt the reſt. the famots Sir © 
tenets of this: ſect ve! 

thoſe of Mel; and When one enthuſiaſt j s followed” by 

_ multitudes Iz fome of the new converts generally ſet up for 

| themſelves, with, perhaps, ſome. very trifling and immaterial 


deviation from the firſt fanatic, but which, however, One” 


talizes them in the diſputes of polemical divinity Lal. 8 


Henry Spelman gives us the fol owing account of the origin of 
this word. Lollardorum nomen exortum eft in Anglia, ſub 


„ exceſſu Edwardi tertii. Dios opinatur commonachus Sti. 


Auguſtini Cantuar. a lolio, quod, ſicut lolium, (inquit, ſe- 


< -getes Domini inficerent. In ſententiam ejus abiit Lynde- 
<< wwodus,” ſed perperam uterque. Trithemius enim in Chro- 


ct nico oſtendit, eos a Gualibero Lollard Germano quodam, 


<< qui floruit circa annum Domini 131 5, originem duxiſſe 


40 19. o 


[ y a 


I would not by this 88 to ele upon the memory of Wycliff, A 


' which deſerves to be venerated by every good proteſtant. 


* Some of theſe ſects went ſo far as to diſpute the 1 tenets of Chriſti | 


anity,” 45's by the old verſes, 
| Wit hath wender, and len eee ſcan, 
| © How a moder i» mayd, and God is man; 
- which are ſaid to have been made by one Peacock i in _ h reign. Thea an- 
ſwer given by the orthodox was, 
Lee reaſon, beleve the wonder, | 
| „ Belef hath maſter, and reaſon is under.“ 
8 I have been informed, that Moſbeim, in his Eccleſiaſtical Hiſtory, denies 


that any ſuch etymology of the word Lollard is to be found in Tritbemius; he, on 


rhe contrary, derives it from the German word lullen, or lollen, which fignifies to 
ſing in a low voice, and the common termination bard, with which many 

of the old German words are ſaid to end. I have never ſeen this Ecclefiaſti- 
cal Hiſtory of Moſbeim, but can venture to inſert this remark, from the learn- 
ing and accuracy . the Mo from whom I have received it, es the former 
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It is part of che directions of this ſtatute that certain officers, 
and amongſt the feſt the ſheriff, ſhall ſwear that they will ex- 
cate" the law againſt Lollards; and Sir Edward Cote, when 
he was made ſheriff of Buckinghamſhire, objected to that 
part of the oath; which obliged” bim to proſecute re 8 
ſaying⸗ he did not know what the torm meant [cl. 

Sir John Oldeaftle, who was proſecuted on this Aature; 
appealed to the king as ſupreme bead of the church;»whichthe 
declined ; and Grafton [4], who mentions this circumſtance, 
at the ſame time informs us, that the preceding year this ſect 
had increaſed to ſuch a degree, that an act of parliament was 
intended to ſuppreſs all religious houſes, but that it was drop- 
ped on account of the French war. Theſe two fundamental 
articles of reformation were not, therefore, OL new 
ideas, in the reign of Henry the Eighth. | | 

"Thoſe who may have curioſity to ſearch for more particu- 
lars with regard to the firſt proſecutions on this ſtatute, may 
_ conſult Elmham's life of Henry the Fifth, _ publiſhed by 
_ Hearne, and likewiſe Baile's account of Sir John,Oldcaſtle, 
as well as moſt of the Chroniclers of the time, . h being 


generally monks, are exceſſively laviſh in their praiſes of it. 


. Henry the Fifth, himſelf, might, in his younger days, have 
been inclined to libertiniſm ; but one need only read. his will 
in Rymer, made in the third year of his reign, to ſee that he 
was now become exceflively devout, and that he might be 
el to 1 the n in this Statute of perſecu- 


hi 1 not 1 God any more ſtatutes of this king which require 
any explanation: his reign was ſo ſhort, and ſo much of it 
taken up, either in preparations for war, or actual campaigns, 
that much i not to be expected from him as a legiſlator. 
Te laurels which he acquired are well known; but he hath 
left us, in a preamble to one of his ſtatutes 7 moſt irrefra- 
gable proof, that they were not obtained but at the deareſt _ 
price, the e 22 5 the 1 The e is e to 


— 2 


4] In his Chronicle, p. 35. 


([e] Fuller's Worthies, p. 147. he e 7 . 
Je ö . | 
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4 „ appoint 
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ron year to year,” 1 have before t 
| Katute againſt che -Lollards; and the n 
tions, which he ſeems to have at leaſt 
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an E firſt RENO the inſt 238 As mer king 
empowers his council tb appoint in wat places | 
ſhall be coined; which I ſhould not habe obſerved upon, did 
it not afford an argument, that, though a minor King is faid 
to be inveſted with the complete regal Authority, yet the in- 
terpoſition of the privy council is hereby immediately made 
1 to the carrying into execution, what is on all hands 
confeſſed to be, perhaps, the eee e e 
es! Dd) To aun eee eee eee Tom e 


The zd chapter directs, that, on account of theiniilerd, 


. Tapes," robberies, and other felonies, committed in diſſerent 
_ counties of England by Iriſhmen, reſorting to the univerſity of 


Oxford, all natives of that country ſhall be obliged u le 
England within a month, under pain of forfeitures' and ia. 
priſonment, except graduates in the univerſity [ f J. bentficed | 
 clergymen, and lawyers; and that even theſe graduates in the 
univerſity ( though permitted to continue) ſhould not be capa - 

ble of being choſen principal or head of any houſe or hall. 
Tue feverity of this law is not, indeed, equal to the rigour 
of thoſe againſt the Welſh in the preceding reign ; but the, 
Iriſh had not (as far as I can find by. their kifloeians [z]) been 
guilty of any rebellion or inſurrection in their oun country, 
bod of Oxford might 


And ſurely ſome riots in the neighbourhoo 
. puniſhed in the common courſe of proc ceeding 
gainſt. malefaRors,. without baniſhing a Whole nation, which 
. was eee ee x, Tag of the * 
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of Henry the Fifth, which likewiſe directs the Iriſh to repair - 
to their homes, gives a more humane reaſon for the injunction, 


rern rt 
” the Iriſh io England.” . | 8 
The 5th chapter enaQts, that: a third part of the booty. 
0 taken during the wars). ſha]! be allowed at the Exchequer to 
the late king's officer; and one part of the booty i is recited 
to be the ranſom of priſoners; the remaining two-thirds are 
_ to: be paid ta the erown:s!) War is now carried an upon afa 
much more liberal and humane footing, that ſuch a diſtributi- 


don af f che booty, and ariſing from ſuch articles, may rather 


ſurpriſe a reader of theſe times. I remember, however, to 
have ſeen in Leland's Collefianta, two or three different a0 
counts of great houſes arid caſtles being built qut of the price 
of a priſaner's ranſome; and, if my memory does not fail me, 

Leland mentions, Suden Cle [b, in Glouecſterſbire, haying 
been moſt ſumptuouſly completed out of the ranſome of 4 
French knight: there is likewiſe 4 record in Rymer, | by 

which it appears, that Henry the Fourth paid ten thouſand 
marks to Owen Glendower, for the ranſame of Lord Grey 
of. Ruthin / ij. An old French Chronicle, printed at Paris in 
10d, and Which gives the moſt complete account of what is 
_ called the fabulous part of the Englich hiſtory that I have 
Wa N to err ſpeaks pad che en of 


742 


+» SBI 20 ot. biucly ! 84 3435 ein 5 2 


EQ — 3 ts 10 bh: 1 le FEY 175 * l 3 % Bie 
e windows of abi gal ace fa by Leland, an hos tha 


"FJ Oven Olendownr wart the daughter of this Lord Jpg _ for 
his. firſt wife, and obliged the father to give his —.— he was his 
ner. Ste. Palaye, in his arc on the! anc Chi — 


rs nll — 25 
* Caſtile, and Net 4 ey gold oe not p — the ranſome, he —_ at hy Li 5 
that every woman' in France Ky =_ 5 
ſor 1 pb — notwithſtanding, is ſaid to have 
an commonly deformed. Montluc (in his Commentaries) ſpeaks thus ewe 
of the ranſome which he expected from Marco Antonio, a Roman knight: 
me va en rentendement, due facitement je prendrois prifonnier ce — 
<« que fi je le pon weis attraper, j 'ctois riche a jamais. Car pour le moins, j en 
« aurois quatre vingt mille ecus de rangon, qui eſtoit ſon revenue d'un. an, er 
1 Ex pas trop,” From this it appears, that there were ſettled terms, u n 
| which the captor and prifoner treated; and that theſs term were generally ag ag 
Po at the rate mw a [od ae 8 1 gui n 5285 pas wm 
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che Englith ä 
battle of Peickiers, who was conſidered as the 10,0001 prize 
e 42 EA chacun thſoit, Je le; prink 3 e certes-ily 
% qvoit grand preſſe, et a grant peine pouvoit aller.” 

As we find by this ſtatute, that the crown reſerved two- 
thirds of the booty, And even the ranſome of the priſoners, it 
may be ſuppoſed that in an Havannah expedition, the whole 

wollU hardly have been left in the” de difpoſaP'er "ths col — 
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A E eee Matute bath a very extraords 
- Hary preamble, viz. that great numbers of ſheep, with 


| their fleeces on their back, and ready for ſhearing, were carri- 
e out of the kingdom into Flanders; and vther parts abroad, 
. decreaſe. of the cuſtoms, and the mpoveriſdment | 
| _ of the Kingdom: 1 can ſcarcely ſuppe "(no | 
preamble) that it would anfwer to carry ſheep out of the Eing- 
dom merely to ſhear them and fell the woot; and I ſhould 
7 therefore conceive, that this was à praQtice, which only exiſt- 
ed in the imagination of the perſon who drew the act, and 
that no ſuch allegation could poſſibly have been proved, before 
2 committee of parliament. It is frequently faid, indeed, that 
a a preamble to a ſtatute is the beſt key to its conſtruction; it 
often, however, zecites, that which was not the mn 
of the law [/}, when, perhaps, the propoſer had very different 
views in contemplation. The moſt common recital for the 
introduction of any new regulation, is to ſet, forth, bat 
doubis have ariſen at common law, which doubts, frequently, 
never exifted, and fuch preambles have, therefore, much 
weakened the force of the common hw, in many dferent in- 
ſtances. 


to the 


The 12th ed of the xKth of this king, furniſhes us 


with a proof of this, as well as many other ftatutes. By the 
ninth of Henry the fifth, it had been enacted, that malicicus 
_ inditments, fuppefing crimes to have been committed in cer- 
tain places (where no ſuch place was to be found in the coun- 
ty] ſhould be utterly void. Thas ſtatute, by expneſs words, 
was only to continue till He vert parliament afier the return of 
; P N * in the 18th _ of his ſucceſ- 
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| fort it is recited to be a doubt whether the ftitiite was then Ta 


force <* par opinion de aſcuns ef expire, par opinion des aſcuns 


<6" rent Expire. A 1 would not from this compare the preamble 
ofa ature, to t 


they always the true occaſion or Toundation of the law to which 
they are prefixed. * | AMA 299 


Not only the preamble, hs enaQting part- of N fta 
tute, ſeem not to prove any great wiſdom ot knowledge in the 


legiſlature of the times: it is comparatively, however, a better 
law than a ſtatute of Queen Elizabeth [ to the ſame pur- 


8 the preamble of a patent of nobility; but only 
infinivate, that they ſhould not be implicitly believed; nor are 


port, which makes it even felony to carry ſheep out of the 


kingdom z whereas the penalty, by this law, is only forſeiture 


of the ſheep, Moſt regulations. of this ſort will always be 


found. ineffectual, and it is providential, 0 one gy. 9 


W want the une another, 
2 « Non omnis fert omnia ae; % 


5 a FS the union a_between country and country ĩs preſerved, fred 


by the neceſſity of mutual intercourſe and commerce {n]. 
The 5th chapter of this law directs, that commiſſions may 


be awarded under the great ſeal, to promote the navigation of 


the river Lee, from Ware in Hertfordſhire, till it is loſt in the 
Thames, and is the firſt inſtance of a parliamentary. proviſion 
for the navigation of an inland river. I ſhould i imagine, that 


there had been very great Joiles by floods, at this time, on the 


eſtates ĩ in the fen countries; as, in the 6th. year, of this king” $ 


reign, proviſion i is made for general commiſſions of ſewers [o], 
where we likewiſe find the-form of the firſt commiſſion of this 


kind, which, perhaps, ever iſſued. ' It is directed to the com- 


miſſioners for Lindſey bundred in Lincolnſhire; and, amongſt | 
"_ 115 N r r 6 empowers them to preſs as 
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. 2b. eb, u. 55 


Aer Ones 8. 1 5 pra. These. 
: fol This word is noe a cure ion of ſhear, as ſome have ſi „ but means 


2 ſea-wear or mound to keep off the ſea ; Raſtall therefore, in his edition of the 


Statutes, e dende. See the de of. 6 Hen. VI. en. x. 
2 allo other inſtances 


* - 
* 
5 
8 man 
: 


#7 
IS 
* 


— 


n 


1 


— 
* 
bg * * * 4 
E OPER CIO TL NDOT RET; CORY TI TO. 


- 
1 = 4 e 
r: 


- 
— — er ro a 
T =: OOTY. 


your, whi 4 is not prix inted in the Tante bent as it hath ex: 

pired, together with the occaſion, of making. it, unleſs i it ſho 155 
de conſtrued to be a 5 
queen dowager, without the king's conſent. 55 aa 


Lac 348 


. Petitiones Parkaniienti de amo vi regni regis Henk. ſeuri. 


- < As toward a billeconceyved and miniftred unto the Jordes 


<. ſpiritue} and temporel in this —— Ew 


e ſtatut, of the whiche the tenuer here follow ethz. . 


Item ordene; ſoit ſtablye per auctorite de * 
* parlement pur la ſalvacion de lonur des treſnobles Eſtats — 


royns Dengleterre pur le temps eſtants, qe nulle homme; de | 
. queconque eſtat, degree ou condicion quil ſoit, ne face con- 


tract des eſpouſailles ou matrimoigne ne ſoy marie a quel- 
e que Royne Dengleterre ſanz eſpecial licence et aſſent du roy 


„ meſmes, luy eſteant des ans de diſcrecion ; et celuy qui 
e ferra le contraire; et ent ſolt duement convies forface put 


& terme de fa vie au roy toute ſes terres et tenements ſibien 
* ceulx qui ſont ou ſerront en ſes mayns propres, come ceulx 
que ſont ou ſerronts es mayns daultres à ſon deps, et auff 
tous ſes biens et chateau en quelconques mains quilz ſoient, 
& conſiderez qe par la deſparagement du royne leſtat et lonur 
ct du roy ſerroĩent treſgrandement emblemiz, et dorra le 


< greindte cenfort et example as autres Dames deſtat queux 


4 ſont del ſang roĩal pur le plus legierment deſparager, We 
- 6 Herry Archbiſhop of Canterbury, John Archeb. of Vork, 
„William Biſhop of London, the Biſhop of Ely, John Bi- 
4 ſhop of Roucheſter, John Biſhop of Bath, Will. Biſhop of 


„ Norwiche, Richard Abbot of Weſtmynſtre, Nicol Abbot 


„ of Glaſtingbury, William Abbot of Seynt Maries of Vork, 
«< and Nicol Abbot of Hyde, gife oure aſſente thus and ane 
% gtherwiſe, that is to fay, as far forthe as the ſaid bille is 


not ageins the Jaw of God and of his chirche, but ftandeth 


te therewithe, and enporteth no dedly 8 e this 
ne by F in che eee . | 
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proviſion on n againſt the en of 17 


3 H E * * v. — * 
e, 
00 ee en maner come ties proteſtacions et condic- 


ons ont eſte enactez devant ces heures. 
It is a very extraordinary declaration, that the queen- mother 
ſhall not marry without the conſent of the infant king, who 
was now but four years of age; and if it is contended, that 
the << du conſent du roy ¶ luy eftant des ans de difericion” ) means, 
that his conſent was not neceſſary till he was of ſuch age: the 
anſwer i is, that this conſtruction would have made the act en- 
tirely nugatory, as it could not take effect till twelve years 
afterwards, when queen Katharine muſt probably have dropt 8 
all thoughts of marriage: and Grafton [] informs us, that 
Oven Tudor, after the queen's death, was committed to the 
Tower upon this ſtatute, from which he made his eſcape, 
either wy the N I or iy ones of he conſtable. * 
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1 N tbe in er che ſtatutes of this year 0 3 


ſiſt of no leſs than eight. andttwenty chapters), Henry the 
Sixth, is for. the firſt: time ſtyled Chriſtianiſſimus Dominus No fe 5 


| ur Which title he had probably aſſumed as king of France. 


hbhe ad chapter is of a very fingular. nature, as it is made 
to. enforce. a regulation of. trade made by another country. 


briſtiern, king of Denmark [r] (who was uncle to Henry 


the Sixth) had iſſued a proclamation, that no foreigner ſhould 


_ carry any kind of merchandize to any of his ports on the coaſt 


of Norway, except the port of Northbarn [5], and this ſtatute 


directs all: Engliſhmen omg this regulation under penal 
ty of forfeiting their The trade between England and 


Denmark, at this 5 * chiefly in the exchange of 
wool for fiſh, or rather, indeed, in our fiſhing on their coaſts 


0 1725 ;. for we find, by a ſtatute made two years after this, that 


the Danes having ſeized the cargoes of ſome ſhips 3 ä 


to the merchants of Vork, and Kingſton upon Hull, 


_ . eamplained, that no Danes or Norwegians ever come into wy 


iſland upon whom they can make repriſals [u]. The remedy 


given by the legiſlature 1 is, that the complainants ſhall be en- 


. - titled to letters of privy ſeal, and, if ſatisfaction is not mile, 
that 125 king will then provide one. 
j 


— * * * 7 Ne 


— LIT. 9 8 1 * Den, * * 74 


= Iti is very. remarteable: that there hath never been a war between the Engliſty. 


the Danes fince their invaſion in the time of the Saxon government; and 
they are the only power in Europe from whom we have received aſſiſtance at 
home, except the Dutch and German in the war of 1743. The affiſtance 
from the Danes; which I would allude to, was in Ireland under king William. 
DL 1 fuppoſe Nerthbarn is the fame with Bergen : there is a town called. Bergen 


on the iſland of Rugen, off the coaſt of Pomerania; and therefore Bergen (in Nor- 


way) ſeems. to be properly called North Bergen, to diſtinguiſh it from Bergen in 
the Baltick. It appears by Anderſon's hiſtory of Commerce, that there was 


anciently a conliderable herring fiſhery in the Baltick, and particularly near 


Ru 

ET By an Iriſh ſtatute of the ſeventh of Edward the Fourth, foreigners are not 
permitted to fiſh off the coaſt of Ireland. 

[] This ſhews, that by the Law Fog Nations (as then underſtood) there was a 


very * methed of recaving 
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„ ay 2%. 250; Nn 177 "THe VI. A D. 1420% „„ ( 0da4Þ, 
1 Fs — „ 


There 


* 


695 a #$ . 


"0. 


23 ü .. 


7 


ny on the coaſt of Norway and Iceland: Rex vicecomi- 

* tibus Londonie ſalutem—Proclamari faciatis, quod nullus 
<« ligeus noſter uſque ad finem u ius anni proxime jam ventiiri, 
ad partes inſulares regnorum Daniæ & Norwegiz, præſer- 


tim ad inſulam de Iceland, piſcandi cauſa, ſeu aliis de cauſis, 


ein prejudicium regis regnorum iftorum, accedete preſumat 
e aliter quam fieri antiquitus ſolebat.” It may be difficult, 
at this diftance of time, to know what kind of fiſhery was 


carried on by the Engliſh on theſe coaſts. As for the whale 
hihery, it is much doubted whether this was known unleſs it 


is inferred from the direction of this proclamation not to fiſh 
on the coaſt of Iceland. I ſhould rather ſuppoſe indeed, that 
the whales, ſo far back as the beginning of the fifteenth century, 


were not to be taken or found in the extreme northern lati- 


"tudes, in which they are fiſhed for at preſent, I have already had 
occaſion to obſerve, that the northern parts of Europe have 
gradually become warmer u] than they were at the time of the 
: | Romans; and I ſhould not think it improbable, that the ſeas 


in the high northern latitudes were at this time ſo frozen as 


to be inc:pable of navigation. This eonjecture is founded 
upon ſomething more ſtrong than arguments of ſpeculation. 
We hear eternally, in the old Jaw books, of the king's prero- 


gative in royal fiſn; which therefore, muſt have made a con- 
ſiderable branch of the revenue [x] ; and Juvenal ſpeaks of 
the Balæna Britannica, as we would at preſent of a Greenland. 
whale. It is well known, that ſuch fiſh is ſcarcely ever ſeen - 
at preſent on our coaſts; which, thefefore, ſeem to have left 
our ſeas (as being too warm) for the more northern ſeas. where 


3 find the elimate more ſuited to weir wants and feelings. 


K * 
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[40] It is obſerved, in the Philoſophical Tanten (for the year 1696), that 
both America and Iceland were, within the laſt - thirty years, become conſiderably 
warmer. The mildneſs in America is, at the ſame time, attributed to the com- 
mon cauſe of the woods having been thinned ; and ir is extraordinary, that the 


ſame reaſon ſhould not have been given for the change of climate in Ireland, as 


Oliver Cromwell cut Yown all their principal wodds. 

[x] I apprehend that the cuſtom of ſending a preſent (as it is fiyled ) to the king, of 
the ilurgeon caught in the Thames, ariſes from this ancient prerogative of the orown z 
as e is one 2 the 82 Fi MA) 
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There is a proclamation in Rymer's Feedera, which iſſued 
Fe the third year of Henry the Fifth, and which relates to this 


The 
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5 OBSERVATIONS = 
The cultivation of North America hath, in the ſame manner, 
* rendered their climate more mild than it was; and we find 
YH chat within theſe. few years great numbers of the ſpermaceti = 
| whales are caught in the Gulph of St, Lawrence, which Yeu 
[ "wu that was FRI too cold for them. 2 
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STATUTES MADE at WESTMINSTER 


| 15 Hen. VI. A. D. 156, 


H E firſt chapter of this law 1 that the court of 
the ſteward and marſhal of the houſhold (now common- 


| 5 called the Mar/halſea Court) had, by a fiction in the plead- 
ings, ſuppoſed the plaintiff or defendant to belong to the king's. 
| houſhold, who in reality had no ſuch office, and by that means 


had improperly increaſed their juriſdiQtion : . the. ſtatute, 
therefore, direQs, that proof may be admitted againſt this 
allegation in the pleading, and by that means the ſuits are 


confined to thoſe parties only, who are the proper objects of 
the juriſdiction of the court. This ſeems to be a very wiſe _ 
_ proviſion of the legiſlature, as all ſuch fictions derogate from 


the proper weight and dignity in the proceedings of a court of 
juſtice. Uſe may, in ſome meaſure, have taken away from 

the ridicule of the fiction of a quo. minus in the Exchequer, 
as well as other fictions; but the nature of them cannot be 
thoroughly altered ſo as to make that proper, which, in its 
commencement, was a ridiculous and falſe ſurmiſe. 

The 2d chapter deſerves only to be taken notice of, as it is 
the firſt permiſſion to export corn to be found in the ſtatute- 
book [y J. Agriculture muſt now have been greatly improv- 
ed, as appears by Forteſcue's deſcription of England [=], 
which he ſays is a well-peopled (I had almoſt ſaid paradiſe of 


a country) whilſt he repreſents France to be an uncultivated - 


deſart. He might have, indeed, ſome national prejudices 3 


but he had certainly great opportunities of comparing the two 


kingdoms as he Was ſo 1285 abroad with the ſon of N the 
Sixth. 1 3 


lM... 1 a? a A - £8 - 
* . 7 . 5 4 * 


oy y] The words of the ſtatute are, * Item pur ceo 8 null homme poet carier 
«& Þlees hors du royaume ſans licence del roy, per cauſe de quel fermours ne poent 
te vendre leurs blees ſinon a baes priſe,. a grand. 2 de tout le royaume. The 
good policy of this ſtatute, with the "addition n mm oy | 
hath made England the granary of the world. 
[AI in kis creatiſe De Laudibus. Angliz... e | 
| : 54 1 he 
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The. 4th chapter directs, that no one ſhall ſue a ſubpoena 
out of the Court of Chancery, without finding proper ſecurity, 
as this: praQtice i is recited to pe * en ſubverſion et impediment _ 
te del common ley.” The civil wars, during the reign of 
Henry the Fourth, muſt have greatly increaſed feoffments to 


ſecret uſes and truſts [a] which the courts of common law ei- 


ther could not reach, or were unwilling to extend their juriſ- 


di- Aion to: this muſt have greatly « encreaſed the buſineſs of the f 


— — 


court of Equity [5] whoſe wings it was therefore neceſſary to 
lip. The inconvenience to the ſubject aroſe not only from 


the proceedings being more expenſive and dilatory than by the N 


common law, but likewiſe from the inexperience and igno- 


rance 'of the judge of the court, whole office was rather the 


office of a ſecretary of ſtate, than the preſident of a court of 
_ The firſt perſon inveſted with this high office, who 


as properly.qualified 05 a legal education, Why Sir Thomas 
More [r]. 


Notwithſtanding this firſt benen we find hat queen Eli- 


— — 


zabeth gave the great ſeal to her vice-chamberlain, Sir Chriſto- 


pher Hatton, without any notice being taken, by the hiſtori- 


ans of the time, of the impropriety of this appointment [ d 3 5 


In the reign of James the Firſt, Archbiſhop Williams was 
appointed lord keeper; and Hacket, who wrote his life, ſays, 


| that he diſpatched many r more cauſes than his predeceſſors [e] 


had done in the ſame time; and that the court had really a 


Xn deal of buſineſs ( whilſt he was lord chard 188 5 by 


> 


LE * 


- | 2 * ee 


5 I 11 There is an Iriſh "PENS . theſs Set . ſo early as the 
. _, third, of Edward the Second, commonly ſtyled the Statures of Kilkenny 


[5] Williams (in his Jus appellandi) afſerts, that the court of Dutty in the : 
Chancery begun in this reign under the chancellorſhip of Henry Beaufort, and in 


the time of Philip and Mary the entry was, © it is decreed by the Lord Chancellor 


de 7nd the wwhole court, p. 39 and 42. The rapid progreſs and increaſe of buſineſs 


in this court is amazing, as Sir Edward Cote, in the debates of the Houſe of Com- 
- mons (during the ſeſſion of 1620) aſſerts, that, in the time of Henry the Sixth, 


no more than 400 ſubpœna's iſſued out of the Court of Chancery; whereas, in 


ae reign of James the Firſt, there uſually iſſued 35,000, vol. i. p. 227, 

e] Roper, in his Life of sir Thomas, informs us, that he read every bill pre- 
tere to him, and often ftopped any further proceedings. 

[4] Mr. Ravenſcreft, in the ſame debates, aſſerts, that there never was any 
reference to a maſter in Chancery, till Sir Chriſtopher Hatton was appointed to that 
office, which he likewiſe mentions to have ariſen: from this chancellor's ignorance 


ol tde buſineſs, which was to come before him, p. 305. There was alſo (the 


ſame ſeſſion) a bill 5 that there ſhould be two afar of of the " aff: Per te 


the Lord Chancellor, p. 3 


la Sir N N Bacon and Lord Ellerers. 


I 


FF ͤ ↄ %% ᷣ this 


this moſt irrefragable ot that 5 rteen or | fifteen ſerj eants, 
or barriſters of great eminence, attended the Chancery, 


whilſt he preſided [F J. Notwithſtanding this proof of the 


great increaſe of buſineſs in the court of Equity, there is not 


a report of a ſingle deciſion by Lord Bacon; ſome few indeed 
land thoſe important ones) by lord Nottingham: we have 
hardly a determination. of conſequence by the great lord 
Somers; ; and though he was ſucceeded by lawyers of ability 
and eminence, yet it may be ſaid, that we owe the preſent be- 
neficial and rational ſyſtem of equity to the peculiar national 
felicity of the greateſt lawyer and ſtateſman of this (or perhaps 
any other) country having preſided in this gourt, near twenty 
years, without a ſingle decree having been reverſed, either in 
the whole, or any part of it: an 1 which in no 
other inſtance was ever the lot of humanity. „„ 


*** * ä 


1.8.1 Hackett's Life of Archbiſhop Williams. 
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8 STATUTES MADE AT WESTMINSTER, 


20 Hen, v. A b. 1442: 


3 | "= * 


\H E. 9th ACN of - this 1 is the buy -nithice : 


of an explanation of any part of Magna Charta, 


| though it hath been ſo repeatedly confirmed in almoſt 
every reign ſince that of Henry the Third, It recites a 


doubt, whether a peereſs was to be conſidered as within 


the words of the known 29th chapter, Nullus liber 
«© homo capiatur, &c. niſi per legale judicium parium ſu- 
cc orum, aut per legem terre [g].” There had now e- 
lapſed two hundred and ſeven years ſince Magna Charta 


was firſt enacted; and it ſeems at firſt rather extraordi- 
nary that no rel had been tried for a capital offence, 
which muſt have before ſettled this doubt. The firſt 


reaſon for this ſeems to be, that the number of peers did 
not amount to a fourth of the number which they conſiſt 
of at preſent ; ; and the ſecond is, that though perhaps 


peereſſes might have joined with their huſbands in the 


frequent treaſons (in the ancient part of the Engliſh hiſto- 
Ty) yet, to the honour of theſe more early ages, it was 
thought inhuman to proſecute a woman, as ſhe was ſup- 


poſed to act under the coercion of her huſband, and 
could not, from the imbecillity of her ſex, contribute 
much to carrying the treaſon into execution, except by 


her good withes: for every enterprize in winch her lord 


gp * G * 7 : : N 
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J This ſtatute was occaſioned by the dutcheſs of Glouceſter's being fir 
ecuted for tregſon, and afterwards for necromancy ; proſecutions for this laſt 


offence were now very common, as appeats by the many writs in Rymer, De ſorti- 


legis capiendis. The Rev. Mr. Harte (in his Life of Guſtavus Adolphus) men- 
tions, that he ſaw three witches hanging on the banks of the Sanna (a river in 
Auſtria), who had been convicted of blaſting their neighbour's corn: it is greatly 


to the honour of this country, to have repealed all the laws 1 this ſuppoſed 


crime ſo long ago as the year 1736, when the laws of the ſame ſort continue in 


full force againſt theſe miſerable and aged e of compaſion, rather than 225 ä 


- 


nn, in every other POT of Europe 
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was embarked it was reſerved for the reign of James 
the Second to ee lady Ra oy the Kin. 2 
| bogs | 3 
It ſeems rather extraordinary that the peerage ( who, : 
like other bodies of men, are generally very tenacious of 
their privileges) ſhould not have at this time inſiſted up- 
on being tried for a miſdemeanor by their peers, and not 

by a common jury, as the prejudices of ſuch a jury are 
more likely to operate in a miſdemeanor than in a capi- 
tal offence, Surely the words <* Nullus liber homo ca- 
& piatur, aut impriſonetur, aut aligus alio modo deſtruatur, 
<« niſi per legale judicium parium ſuorum, ſeem to have 
been anxiouſiy inſerted to include every kind of crimi- 
nal proſecution. It is indeed not only a proviſion in fa- 
vour of the ſubject, by one of the chapters of Magna 
Charta, but ſeems to have been likewiſe the law of eve- 
ry part of Europe, where the feudal policy had been 
introduced. Thus 7, haumaſieres in his Commentary on 
les aſſiſes de Feruſalem, ſays, Les nobles eſtoient- juges 
& par. leur Paires, et les Bourgeois par autres Bourgeois, 
e. prudhommes.“ He likewiſe cites Beaumanoir for 
this, “ Se li jugemens fut fait par Bourgeois, je ne tins 
„ pas che pour jugemens, car 1 eſt fait par chaux quĩ 
„ ne puent, ne ne doivent juger.“ I have already, in- 
deed, taken notice, that the ſame law prevailed in France, 
in the obſervations on Magna Charta; but I have ſince 
procured Beaumanoir's Couſflumes de Beauvoiſi is, et les aſſi- 
fes de Feruſalem, printed at Bourges in 1690, which af- 

ford this confirmation 'of what I have before advanced, 
and of which very curious and valuable works I ſhall 
have occaſion to ſpeak more fully, in the obſervations - 
upon the ſtatute of the nnn, of Henry the 
| Eighth. 

By the enumeration wo the ranks of peerage in this 
ſtatute, viz. Ducheſſes, Counteſſes, et Baroneſſes, we may 
correct a miſtake of the heralds, who inform us, - that * 
John lord Beaumont was created a viſcount in the eigh- 
teenth year of this king; but it is. impoſſible that the 
legiſlature, two years after this creation of a new rank 


Us . | of 


45 preſent ſtatute; between 
neſs. This new rank was, however, inſtituted before the 
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af-npbibty, ſhould: have | omitted to enumerate: it in che 
the rank of counteſs, and baro- 


thirtieth year of this king, as the 3oth Hen. VI. ch. 
ii. makes mention WA it among} thy other degrees of no- 
ily, 
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„ Hen. VI. A. D. 1455. 


HAVE before had occaſion to obſerve, that the common 

law hath been weakened by the legiſlature's making de- 
clarations againſt offences, which were criminal by the com- 
mon law, when properly underſtood. The iſt chapter, of 
the preſent ſtatute, furniſhes an inſtance of this, by providing 
a remedy againſt the ſervants of a deceaſed perſon, who, 
upon the death of their maſter, have riotouſly taken poſſeſſion 
of his goods, and made diſtributionof them amongſt themſelves: 
there can be no doubt but that this was puniſhable by the 
common law, either as a riot or a larceny, according to the 
circumſtances attending the caſ. 
By the gth chapter of the ſtatute of the preceding year it is 
in the ſame manner declared, that a bond, extorted from a 
woman whilſt under confinement, ſhall] be void ;” and 
there can be as little doubt, but that a bond, ſo obtained, 
was clearly void by the common law. In like manner, the 
24th chapter, of the 28th of this king, makes it felony for 
any Welſh, or Lancaſhire man, to take the goods of another, 
under pretence of a diſtreſs, which, being in fraudem legis, was 
moſt undoubtedly a felony by the common law. Theſe three 
inſtances occurring within two or three years, ſeem to make 
it probable, that the drawing of acts of parliament was now 
in the hands of thoſe who probably had not a legal education; 
and this obſervation receives a confirmation, from the figura- 
tive ſtile, and number of epithets, which are uſed in the 31ſt 
of this king, with relation to Cade, the Kentiſh rebel. * le 
„ plus abominable, tyranne, horrible, et errant fauls traitour 
« John Cade,” which number. of epithets by no means 
agrees with the ſimplicity of the common law. The attorney- 
general, in opening the circumſtances of guilt, which are to 
be proved againſt a traytor, may uſe oratory if he pleaſes | 
( though ben Ss minen but the common law i in 


o 77 +5 0 


every 
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every offence; and though many may think, that ſome parts 
of an old form might be dropt, yet it is much more prudent 


to adhere to it, as will ſtrike any ane, who reads an indict- 


ment, or charge, either in the French or Scotch law, which 
are drawn out to a prepoſterous length, and in which the ad- 


vyocate attempts to prejudice 1285 judge, of rhetorical and figu- | 


rative deſcriptions. 


The 4th chapter of this FIR ane e Gar no perſon, in - 


the county of Kent, ſhall make above one hundred quarters 


of malt into beer or ale, for his own uſe, which i is a very fins 
gular regulation, and for which I cannot even gueſs the occa- 


' ion, if, perhaps, it had not been found in Cade's late rebel- 


lion (which aroſe in Kent) that it had been much fomented 


and increaſed, by the help of great quantities of this ani- 
mating liquor (to an Engliſhman) in the cellars of the gentry 
of this country, and N the rioters, OY made a 
very free uſe of. 


The 5th 3 8 to the myſtery of e . 
therefore ſhould rather have been in French [h] or Engh/h, 
than in Latin. Per gravem querimoniam ſericatricum et 


« filatricum (myſteria et occupatione operis ſerici infra civi- 
ke tatem London) oſtenſum fuit qualiter diverſi Lumbardi et 
« ahi alienigenæ dictam myſteriam et omnes alias virtuoſas 

6 occupationes mulierum prædictarum deſtruere, ſeipſos di- 
«© tare, &c. The law then directs, that any ſuch Lombard, 
or alien, ſhall forfeit twenty pounds, half to the informer, 
and tne other half to be applied in defraying the expences of 
the king's houſhold; which clauſe may not, therefore, im- 
properly be ſtiled the firſt appropriation WE ns 


There are two or three things i in this ſhort ſtatute, wick, 


perhaps, deferve notice ; the, firſt is, that the cry, at this 


time, was againſt Italians, and Italian manufactures, and not 


againſt the French; the next is, that ſilk began to be uſed in 
dͥreſs, and that a great number of hands were employed, 
either in the e e or in making habits from it 9 J. 


— 


— 9 


be 1 and 8 that this is Ar rinted as a 3 3 1 Vw, 
ch. iii. in French. This ſhews how little thoſe: French ſtatutes (which are not 
tranflated) have been attended to by the Editors of the ſtatutes. ' 

[i) I cannot imagine that blk was woven ſo early in England : nibbands are, 


The 


| however, m mentioned i in the ſtatute, 


1 
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The laſt more minute particular is, that it ſhould ſeem this 


clauſe was drawn by ſome Lombard ( who had quarelled with 


his countrymen eſtabliſhed in England) by the expreſſion of 
the virtuoſis occupationes mulierum [ IA, which ſeems to be a 


tranſlation of the Italian word virtuoſo, in the ſenſe it is com- 
monly uſed; and regulations of this kind are ſeldom made, 


tis 1 had purchaſed e . from 1825 mae e Lully. 


without the aſſiſtance of ſuch impeachers, and falſe brethren. 
The 7th chapter reduces the number of attornies, who are 


allowed to practice in the county of Norfolk, to ſix, on ac- 
count of their being the occaſion of unneceſſary law-ſuits, 


which, from their ignorance likewiſe, they were not able to 
manage, for the true intereſts of their clients. It may, how- 
ever, be ſaid,. that the ignorance of this parliament far ex- 
ceeded that of the attdrnies complained of [/]. If there 
was not a proper number of perſons educated to the profeſſion 


of the law, the ſubje& in this country would be under the 


ſame dependence, that the Romans were to thoſe who under- 


took their cauſes, indeed, without fee Lu], but thereby kept 


up a vaſſalage and dependence, i improper, between citizen aud 
citizen, in a free country. 

This is the laſt chapter of the laſt ſtatute of this reign, and 
I ſhall not attempt to conſider Henry the Sixth as a legiſlator. 


His long minority, and weakneſs of underſtanding [u] when 


he arrived at more mature years, make him incapable NE 


rr * 


c Agrecable to this expreſſion uſed by the legiſlature, of virtugſas occupationes 
— a lady's needle-work is ſtill in Scotland called ber wirtue. 

4 Hen. IV, ch. xviij. it is directed, that the Judges ſhall examine the at- 

. ts he is admitted. This ſtatute continues in force, though it is not the 


modern practice to comply with it. 


[n] The Roman advocates, in the time of Trajan, were permitted to receive a 
fee to the amount of 10,000 ſeſterces (or about 807, of our money) after the cauſe 
Was over : Suberat edicto SC. hoc. Omnzs GID NEGOT11 haberent, 
© JURARE PRIUS 'QUAM' AGERENT: JUBEBANTUR, NIHIL SE OB ADVO- 
„ CATIONEM CUIQUAM DEDISSE, PROMISISSE, CAvisssz. His enim verbis 


4 9 et mille præterra), et venire advocationes, et emi vetabantur.. Pera&is tamen 


ofiis permittebantur pecuniam dumtaxat decem millium dare.” Pliny, I. v. ep. 21. 

[nj Some hiſtorians have attributed this to a ſevere fit of illneſs: it appears bj 
ſome records in Rymer, that he ſtudied Alchemy. If any perſon was ſuppoſed to 
be poſſeſſed of this invaluable ſecret, he was immediately confidered as treaſure- 
trove, or a royal mine, and the king detained him by a writ of, ne exeat regno, The 
Alchemiſts ſometimes likewiſe had writs' of protection, inſtances of both which 
may be ſeenin Rymer. Henry the Sixth was not the only king of England who 
ſtudied Alchemy, ſome chroniclers have ſuppoſed the ſame with regard to Edward 
the Third. See alſo Sir John Davis on Tonnage; who ſays it was conceived that 


character, 


_ ossi vATIoNS &c. 


character, whatſoever, in any relation of life: fuch 4 king | 
could, poſſibly,” be of no other uſe than that of the Roman 


confuls, itt the fall of the empire, to mark the gear. The 
Want of ſpirit, or capacity, was ſo notorious in him, as to 
have prolonged ki life even after his being depoſed; and 


dy this he furniſhes an inftance in hiſtory, which contradias 


the general obſervation, that the day of the c e of a 
* and his death are feldom far — | 


* 


STATUTES 


. 


ee 


STATUTES MADE AT. WESTMINSTER, 
3 Dave, w. bar D. 1463, 2 5 - OWE 


r does crat tidour to Edward the Wg, hat' in the 34 
year of his reign (when his title to the throne was by no 
8 real king was aliue) that out of 
fifteen chapters, which compoſe the only ſtatutes of this ſeſſion, 
thirteen Gould haue been expreſly made to promote the trade | 
and manufactures of this kingdom. Inſtances are not very 
common of ſuch an attention in kings, whilſt in ſuch a ſitua- 
tion ; eſpecially in theſe more early times, when the benefits 
of commerce had been ſo little experienced, and that this 
king had theſe regulations much at heart, will appear by the 
* obſervations on a Hatute in the twenty-ſecond year of his 

reig 

The firſt chapter relates to our ir ſtaple commodity of wool, 
ſpeaks of the honour of it, as well as profit, and of the 
crimes and miſchiefs which are the reſult of idleneſs. That 


this valuable manufacture may continue to maintain its credit, 


and juſt value in the foreign market, proviſions are made 


_ againſt moſt extraordinary frauds, which are recited to have 


been made in the packing of wool, by putting into it earth, 

ſtones, ſand, ordure, or ( pele [o]), with intention to increaſe 
its weight. We often hear of cheats and abuſes in manu- 
factures at preſent , but I do not recolle& any inſtance equal 
to what is recited by this ſtatute : the modern world is cer- 
tainly more knowing, but notwithſtanding the general cry 
againſt the wickedneſs of the times, I doubt much whether 


the ancient Og is true, that egen! in * dolus. 


Wo 4 - 


e „ & * „ , vs 
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40 I give the word as in the 3 the ſtatute not having bers tranſlated: 
1 ſhould have ſuppoſed it to fignify hair, but that would not have anſwered the 
purpoſe of increaſing the weight. It might likewiſe have been uſed to ſignify. 
ſkins, but 1 do not ſee how this fraud could have anſwered. . It ſeems to be rather 
extraordinary, after the many complaints in different ſtatutes of ſuch deceits in the 
manufacturers and traders, that the rule of the law of tes ſhould be, caveat 


emptor. 5 


The 
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The 4th chapter is thus entitled, certain merchandi 7p not 
Tawful to be braught ready wrought [p] into the kingdom, It 
enumerates almoſt every kind of goods which can be imported, 
and may be now looked upon as a fundamental law of the 
cuſtoms, founded upon the beſt principles-of trade and com- 
merce, which does not ſeem to have been ſo well underſtood 
in ſome of the * -reigns, and ee that of 
| 1 the . 
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STATUTES MADE AT WESTMINSTER, | 
We Edw. IV. A. D. 1477 fe: 2 an 


HE monk who writes the hiſtory of Crowland abbey 

[q] informs us, that there were ſo many diſorders and 

riots ; this year committed by the ſoldiers, on their return from 
the expedition to France, that Edward went in perſon, to- 
gether with the judges, to try the criminals in different parts 
of England, % Nemini etiamſi domeſtico ſuo parcens quo 
% minus laqueo penderet, ſi i in W "ved latrocinio ar ; 
8 fuerit (rj... | 
It is not extraordinary, that ſalons varied fromi a cam- 
paign ſhould be inclined to continue the maroding and pilfer- 
ing to which they had been (from want of diſcipline at this 
time) too much addicted in the enemy's country. We appre- 


hend conſequences from the breaking a few regiments when 
peace is concluded; but as there was now no regular pay or 


eſtabliſhment for the army, except the ſhort time which the 


| eee laſted, ata, one (the e ended) was im- 


5 . _— TE" 2 ** * 2 . n 4 PIES" 4 8 
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* 
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Modern writers and ſtatutes ay ſpeak cf the criminal's ſaffering upon! | 
conviction; but ancient laws and chronicles generally ſpeak of the apprebenſion, by 
which is meant detection, in what is called the mainer, or furtum manife Num. 
The old French word for apprehended i is commonly ſpelt priſt or prit, and not pris; 


For: Gale, vol. i. p. 559. 


hence an etymology, with regard to the word cu/prit, offers itſelf, which ham 


occaſioned many far fetched conjectures. The common queſtion aſked the crimi- 
nal i is, Culprit, how-wilt thou be tried; which is, in other words, Criminal, now 

rebended, how wilt thou be tried? I have been informed (ſince the former : 
edition), that this etymology is conſidered as far fetched. 1 do not mean to pre- 
tend to infallibility in this, or in other matters of more in portance than etymology, 
in which there 1s generally a great deal of whim. 1 acm. t that it is liable to ob- 
jection, but I would only beg thoſe who object to it, to confider the more com- 
mon accounts of the derivation of this word, and whether they are not ſtill more 
refined, and liable to more objections. They will alſo conſider, that this is a moſt 
ancient form uſed in the trial of criminals, and that Culprit is neceſſarily-the vocative 


caſe, This word is likewiſe uſed by ſome of our oldeſt writers as a ſubſtantive, 


and ſynonymous with i Conte or, in a calamitous ſituation, which agrees 
with the ſenſe I muy con for, Via _ of an apprehended criminal,” or 


1 8 i 


mediately 


„ OBSERVATIONS ON. 


mediately diſmiſſed, without any kind of precautions taken 


Ii to n 62s the diſorders 855 were ene to be ex- 
The diſcharged lors were not 1 0 HE of pilering « on 
their return ; they had likewiſe introduced the camp vice of 
gaming. The 3d chapter, therefore, forbids playing at Cloiſb, 
ragle, balfbowle, handyn and handoute, queteborde ; and if any 


perſon permits even others to play at ſuch games in his houſe - - 


or yard, he is to be impriſoned for three years; as alſo he 


who plays at any ſuch game, is to forfeit [7] ten pounds to the i” 


King, and be impriſoned for two years. 


This is, perhaps, the moſt ſevere law which was ever onde 1 


in any country againſt gaming, and ſome of theſe forbidden 


ſports ſeem to have been manly exerciſes u], particularly the 


banding and handoute, which I 
cricket, as the term of hands is 
There is a very remarkable preat 1a 
Du Moulin, which prohibits the playing at cards or dice. 
© Item car jugadours als das, ou a las cartas, commeton de 
6 grans mals et deſtruction des beins, et auſſique communement 


4c en tout jeu, ſi tan de grans renegaments, et blaſphements, 


| © de Dieu; et de la vierge Marie, et dels ſaints, et fantas 


% de paradis, per las cals cauſas Dieu aucunement eſt ci 
(c corrouſat, et nous punit par mortalitas, ou autras . | 


The 


« ons [w].” : „„ 
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li.] The manner of 1 paying e by the r$th _ rgtit 
R chapters of the twentieth of Henry the Sixth. The captains agreed by indenture 
with the king, to raiſe and pay ſuch a number of men, and for a certain time. 
The kings.of England uſed likewiſe, when they wanted ſoldiers for an expedition 
to France, to pardon criminals: whilſt they ferved abroad, provided they found 
ſecurity to anſwer any proſecution on their return, © fi quis adverſus eos loqui 
cc yelit.” See Hal. Pl. Cr. vol. ii. p. 145. and Bacon on Government, part ii. 
p. 11. The occaſion of which conditional pardon probably aroſe from — 
for robbery and other offences being then very frequent, as the amr rn Beg 
indictment, was not entitled to reſtitution, till the fangs of Henry the Eighth 


[e] All the forfeitures and penalties of this reign are applied half to the infor- 


mer, and half to the expence of the king's houſhold. = 
; [z] In the eighteenth year of Henry the Eighth a proclamation iſſued againſt 
playing at cards or bowls ; but Baker obſerves, that it was productive of greater 
 . miſdemeanors: the ſame obſervation is made' in the pp omg countries 
during Lent, when publick amuſements are forbidden. 
[w] Du Moulin, vol. ii. p. 1244. The vice of gaming had been introdueect 


into England before the time of Edward the e as Chaucer 88 thus 2 wy 


conſid 


from 1 


parlia 


9 parliament. 
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de next chapter is calculated to prevent the enc 


of the caurts Pipowder, which, like moſt other oourts, want 
ed to extend its Jr IN or, in other terms, the profits 
ariſing from it. As theſe loweſt courts of juſtice were under 
the direction of the ſteward, or auditor of him who had the 

grant of the fair, the ſteward, by way of drawing every liti- 


gation to his own court, ſuppoſed, by an ingenious fiction [x], 


that parties, who never made any contract at the fair, and 


who perhaps lived at a great diſtance, had made the bargain 
in diſpute within the limits of his juriſdiction, and by this 
means claimed conuſance of ſuit. The ſtatute therefore di- 
rects, that the plantiff, in the Pipqwder court, ſhall ſwear, 


that his cauſe of action actually aroſe within the precinct of 


the fair, and the law ſeems to be effectually carried into 
execution [y], as we hear little of theſe courts at preſent. 
I cannot but here take notice, that the etymology of the 


word Pipowder ſeems to be miſtaken by all the writers 


upon the law, who derive it from pes pulvericatus, or 

duſty foot; now pied puldreaux, in old French, fignifies 
2 Pedlar, who gets his livelyhood by vending his goods 
where he can, without any certain and fixed reſidence. In 
the burrow laws of Scotland [z ], an alien merchant is 


FY 


* As baſard, riot, ſtewes, and tavernes, © 

«« Whereat with lutes, harps, and geternes, 

| e hei dauncen, and plaien at dice, night and day. 95 

And again: 

„ Haxarde is very mother of leſinges 
And of deceit, and curſed ſorſewearinges.” 


x] I have already had occaſion to obſerve upon theſe fQions, 

y] The law, perhaps, moſt effectually executed of any in the ſtatute· book, 
is the ſtatute of Charles the Second, which directs the ſheriff to root up all the 
tobacco growing in the county. | 

[=] Ch. cxxxiv.” Theſe are generally publiſhed together with the Regiam Ma-. 
atem. I have in a note, p. 17. mentioned the honour of an ingenious treatiſe 
1 been communicated to me, containing ſtrong intrinſic proofs, that this 
book of the Regiam Majeftatem is copied from Glanvil ;. ſince which however I 
find, that, by a Scotch act of parliament in the year 1425, © It is ſtatute and 
ce ordained, that, fix wiſe men and diſcreet, of ilke ane of the three eſtates, 
« quhilk knawes the lawes beſt, ſall be choſen to ſee and examine the buikes of 
the law, that is to ſaye, Regiam Majeſtalem, et Queniam Attachiamenta, and 
« mend the lawes that neids mendment.”” $0 ng mg books were at that time 
conſidered as the very foundation of the Scotch law, which a ſore of tranſcript 
from the law of another nation could not have been allowed to be by the Scotch. 
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 called- pied puldreaux, and likewiſe ane fuirand man, or a 8 
mamian who frequents fairs; the court of Pipowder is, e = 
| fore, to determine diſputes between thoſe who reſort to fairs, 

nd aud theſe kind of. pedlars, and low tradeſmen, who generally. 
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=_ ng K K ry taper of this ee is Age An "Aa of 
1 apparel (dar E) as it repeals all former laws of 
the ſame kind: it not only directs of what materials the dreſs 

i each claſs of men ſhall conſiſt but likewiſe ſettles the 
length, and that no one, under the degree of lofd, ſhall wear 
i gown. or cloak which is not long enough to cover ſes ruves 
ou wages. What is, perhaps, more fingular than this part of 
the regulation, is twelve petſons [a], particularly named, are 
excepted out of this ſtatute, and e to TI Eun ; 
to their own EY and whim. N 
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the 1 5 reciting the great t benefles to this e tg 
from archers are remarkable. Item que come en le temps 
e dels nobles progenitours del roy, et auſſi en le temp 
« del victorieux ſeigneur le roy qu* ore eft, ſes ſubgetz deins 
* cheſcun part ceſtuy Royaume ount occupez et uſez 25 . 
ture ove leurs arkes. This king not only endeavoured to 
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[a] Moſt of en are knights, and 1 Goal conceive were ale candidates 
for ribbands upon every Vicangy: one of them is Maſter Jobn Guntborp, dean of 
the king's chapel. | 
[5] I ſhould imagine, that the planting yews in church-yards (being places 
ſenes from cattle) aroſe from an attention to the material from which the beſt 
"bows are made; nor do we-hear of ſuch trees way. planted i in the church-yards 
of other parts of Europe. It appears by 4 Hen. V. ch. iii. that the wood of 
which the beſt arrows were made was the aſp. It does not ſeem to be thoroughly: 
ſettled by the Dendrologiſts, what makes the effential difference and diſtinction 
between the black poplar, and this tree, and therefore it would not be very eaſy 
to convi& upon this ſtatute. If this remark is conſidered as too minute, it muſt 
be recollected, that the Elders (according to tle accoubc' in the Apocrypha) were 
convicted merely on the circumſtance of their differing with regard to the kind of 
| tree, under which Suſanna was ſuppoſed to have committed adultery, It ſeems 
very ſingular, that all the ſtatutes, tor 'the encouragement of archery, ſhould be 
after the invention of gun-powder and fire arms. Thore is a ſtatuts ſo late as the 
eighth year of Queen Elizabeth; which relates to bowwyers, and one of the regula- 
tions is, that every ſuch tradeſman ſhall always have in his houſe fifty bows made 
of As 3 or aſh. Ch. * ſect. {4 
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promote archery Le] i in England, but likewiſe made laws of 
the ſame tendency in Ireland; for by 5 Edw. IV. ch: iv. [g]. 


| 1 Englihman is obligęd to have a bow in bis houſe © 


is own length, either of yew, wych, haſel, aſh or awburn 
(alder probably) ; and by another ſtatute it is directed, that 
butts ſhall be raiſed in every parifh for the purpoſe of archery, | 


which regulation is not introduced into England till the time 
=. of Henry the Eighth, and which may have bean the occaſion 


of ſome of thoſe round hills of earth near towns, which 5 
often amuſed, and puzzled the antiquary [el. 

The preſent ſtatute, which is the laſt of Edward the Fourth, 
is likewiſe the laſt in the F rench language... 1c continued; | 
| however, to be uſed much about, the court, even fo late as the 
reign. of Henry the Eighth [ # J, as moſt of bis love lettets to 
Anne Boleyn, publiſhed by Hearn at the end of Aveſbury's 
Chronicle, are in French. Anne of Boleyn left England 
early, indeed, for an education in the court of F rance. (ſome 
writers ſay at nine, and others at the age of fifteen); but, as 
ſhe not lon after this returned to England, it cannot be ſup- 
poſed. that ſhe. had entirely forgot her mother tongue. We 
find, likewiſe, by an epigram of Sir Thomas Moore's that 
the ſpeaking it was much affected in the reign of Henry 
the Eighth fg] ; it had not, however, the convenience which 
attends it at preſent, of e *. e and common n- 
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1 2 That moſt military man, 5 8 Crag Lord Herbert of 3 
** wrote ſo late as the reign of James the F irſt, aſſerts, that 4 archers would 
do more execution, even at that time, than infantry armed with muſquets. 
ew, in his account of Cornwall, ſays, that pricks were the firſt occaſion. of. 
the corruption, of, archery. | I muſt own that I do not underſtand the meaning of, 


term, but ſubmit it to thoſe who Kiil continue this >a OS. 1 
: much uſed in the neighbourhood of FO LES. 5 


[4] Iriſh. Statutes. : 
[J They are in Wales r 
] We. find, notwithitanding, by 2 Cali, n it was art of 
the dut ol thoſe Engliſh clergy, who had livings in the. neighbourhood am rt 
to teach the Engliſh. language, vol. i i. Pe 46. Leland wag. dl 4 one of theſe 


; lieings. 


[g]. Creſcit tamen, aue nimirum placet, 
Verbis tribus ſi quid loquatur Gallice, 
Aut Gallicis ſi quid nequit vecabulis, 
Conatur id, licet verbis non Gallicis, . [ 5 
: Canore ſaltem perſonare Gallico. 5 
At the battle of Shrewſbury, the word of the day \ was E e it would n not 


Calais, 


Tbis 


And 
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\- os Rb er a al 325. 
This king ee tventy-two years, during which he 
ſummoned nine parliaments; in ſome of which we find moſt 


wiſe regulations.with regard to trade, and the promotion of. 


induſtry. . If the monk, who. writes, the hiſtory of Growland: . 
abbey [#].is to be crodized;. be not only underſtood trade, but 


actually; carried it on, after. his acceſſion to the throne, to his 
_ own private, and very great emolument. Ph. Edwardus, com- 


_ +© paratis navibus onerariis, et ſubtiliſſimis pannis, laniſque 
« conquiſitis, quaſi unus hominum viventium per mercatu- 
„ ram, merces pro mercibus tam apud Italos, quam apud 
« Græcos, commutavit.” The profits which he made by 


this monopoly tothe Mediterranean, and Levant, are  afterivards 
mentioned by the ſame author. | 
He began his reign by a moſt politic 4 the 8 


. of which was, to aboliſh the fatal diſputes between the houſes 


of Vork and Lancaſter, and confirmed all acts of his prede- 
ceſſors, though he mentions them as kings de fait, et nient en 


droit, which is the firſt inſtance of theſe known words of a | 
king, de facto, and not de jure, being inte in the ſta- 


tute book.. 
He hath in other reſpects, parkinps, a better title to be 


- conſidered as a legiſlator, than any other king of England, 
as he actually preſided in the courts of Juſtice, if we may be- 
lieve Daniel. Edward the Fourth, in the ſecond year of 
& his reign, fat three days together, during Michaelmas 


c term, in the court of King's Bench, in order to under- 
6 * ſtand the law B15” * and Tt, on the ſeventeenth of e 


i 
* _ — 


M 
rw "= | * 


[4] Gale, * i. p. 678. 
ji} Truſſel's continuation of Daniel's hiſtory, p. mY The preſent king of 
Denmark (though of ſo tender years) preſided in the ſupreme court of juſtice, and 


' decittedarcaufe on the 6th of March, 777865 : it therefore ſeems to have been an 
ancient, and generally eſtabliſhed uſage in the north of Europe: and hence it may 
poſſibly ariſe, that ſome of the moſt ancient writers dwell much upon the en 8 


oF a king 8 being learned: 
Car comme uns aſnes couronnez, 
. Eſt un Rois terrien ſans lettre. 
©& Roy ſans lettres, comme un aſne ſeroit, 
& gil ne ſcavoit Pecriture, en les 4+ 4 
c Chacun de ly par tout ſe moquerott. oh 
And again $5 
| e Roy qui ne ſcet, eſt comme oiſel en caige, 


_ © Mais quant il eſt clerc, ou bon “ Arciens, 
. © Ainfi ſur tous, puet avoir avantaige.” 


# A Maſter of Arts. 8 
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| the Fourth, already had occaſion to obſerve, that he pres 

ed at the trials of many criminals. I do not mean by this to 

Infinuate, that juſtice may not be more properly adminiſtred 5 0 
| + by the king's judges; but only that the ſame curioſity which : 
H carried him into the courts of Weſtminſter-hall; muſt have 
2Z 
| 
| 
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| likewiſe given him a defire- 1 more minutely to inſpe@, 
and attend to, all parliamentary” | 
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H E reign of Richard the Third is a remarkable epocha 

in the legiſlative annals of this country, not only from 

the ſtatutes having continued from this time to be in the 
Engliſh language, but likewiſe from their having been the 

firſt ſtatutes which wers ever printed [4]. We accordingly 

find by the 12th ſection of the 5th chapter of this law, ex- 

ceptions in favour of fcriveners, ee UI. readers Pal, 
and printers of books. a 

The Iſt chapter, with regard to 158 ſeoffments * 8 

is only abridged in all editions of the ſtatutes (except Raſtal's) 

from which I ſhall inſert it here at length [1], as lord chancel- 

105 Nottingham, in a manuſeript treatiſe upon truſts and uſes, 

is ſaid to have excuſed the evaſion of the twenty ſeyenth of 
Henry the Eighth in the courts of equity, by the ſtatute of 
2 the N not being intended to extend to all e | 


a, 
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mM. Ames (in his hiſtory of printing) informs us, that they are to 1 5 found in 
the Inner Temple library, as likewiſe in that of John Browning, Eſq; The prin- 
ter's name is Machlynia, or Machlyn ; he was partner to John Letton; they are 
our moſt ancient printers, if we except Caxton : what are called private acts 
likewiſe begin with this reign. | 

0 J muminators, i. e. decorators, of books ; hence our word n | 

he king hath to this day an illuminator of letters to the e princes : : Des 
(peaks of this art, | 
- + - -» « honor di quell arte, 
Ch alluminare e chiamata in Parigi. 


3 Books (though printed) were now exceſſively dear, which makes me con- 
jecture that the readers, mentioned by the ſtatute, were bookſellers, who received 
money from an audience, who were either incapable themſelves of reading, or 

otherwiſe could not afford to purchaſe the books. Fitzherbert's Abridgement, in 
the reign of Henry the Eighth, ſold for forty ſhillings; ; and the number of readers 
in the ſame reign was ſo ſmall, that Grafton, in 1540, printed but 500 copies of 
the Bible. The ſame reaſon of the ſcarcity and dearneſs of books, ſeems to have 
been the occaſion of eſtabliſhing ſuch profeſſorſhips, as thoſe of hiſtory, divinity, 
and indeed all ſciences which do not require to be explained by experiments, and 

which ſeem now to be totally uſeleſs. 

a 1 find (ſince the former edition) that this ſtatute i is e N Mr. Ref. 

have therefore omitted it. fo 0 ws „ 
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328 | OBSERVATIONS ON 
and uſes, but only to be co-extenſive with this ſtatute of Richard 
| the Third. 4 
The 2d chapter enaQts, that. the ſabie@s of this ks ſhall : 
not be charged with benevolence; and the preamble recites, 
that many families had been abſolutely ruined under theſe. pre- 


tended projents tothe king, but Which were in ee = 
taxes. 6 


The duke. of Buckingham, who was ſo inſtrumental in 


procuring the crown for Richard the Third, ſays, ke That the | 

e name of benevolonce [o] (as it was taken in the reign of 

Edward the Fourth) ſignified, that my man ſhould pay, 
& not what be of his own good will lift, but What the king of 

bir good will lift to take [p].“ Henry the e Teventh, who 

furteeded, is known to have been ſo avaricious, that he ſoon 

broke through this 'tnoft excellent and conſtitutional ſtatute 


[g] 3 and in the year 1526, Henry the Eighth having demand- 
ed a benevolence from the city of London, one of the com- 


mon- council objected to the paying it, citing this act of 
ef *tis Third. He moreover added 8 in the preſence of 5 


gte through fear, ke” ſo much, as not to be able to 


pay their o debts, and their families might ever after rue 


_ the indiferetion'of fo laviſh a grant. To this the cardinal did 
not anſwer, but with regard to this ſtatute of Richard the | 
Third, he ſaid, He was an uſurper, and à murderer of his 
"© &©. nephewos, and that the laws 0 of ſo wicked a mao ſhould not 


T . be enforce, ” To which FA common- council then an- 


ſwered, that . though he did evil, yet were many good Ha- 
«© tutes male, not by him only, but by the or 5 the whole | 


& realm in parliament [J. 


The 3d chapter enacts, that every hüllte of peace may let 


a priſoner to mainprize, and that his goods ſhall not be ſeiz- 


ed fill he is attainted. This is a moſt excellent and humane | 


—— — 
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13 ir is Neeb 980 this ſtatute 155 aboliſhed 8 that the clerk, 


when the king paſſes bills, ſhould ſay, Le roy remercie ſes bons ſujedts, et accepte 
&« [tur e 3 


B [2], Sir Thomas More's Life of Richard the Third ; or. rather, according to 
uc 


Dr. Morton's, though publiſhed by Sir Thomas, 
['g] J See 11 Hen. VII. * 

Benevolence before granted to the Xing. 
To: Stow's Chronicle, p, 525. 
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ch. x. Which is entitled, A er means 4 


law, i 
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Jang which winds neceſſary from the Juſtices of the peace 
beginning now to execute their very uſeful and neceſſury of- 
fice [e, and though they had a power to commit,” yet it 
ſhould ſeem, that they had not a power of bailing, which 


muſt have frequently been the occaſion'of unneceſſary gehe 


in impriſoning the ſubjects, as well as . Cn 15 9 5 
plying to other juriſditions, 

Tue power of tukeing bail in all but the moſt arocioud ah 
dangerbus offences to the public, ſeems" to be a neceſſary. 
conſequence .of the criminal being pre ſuined innocent, till 


conviction; and therefore it is only required, that he ſnall be 
a nmeſnable to juſtice. It is one of the Athenian laws in Petit's 
collection [J and Chaumau, in his Hiſtory of Berry [ul, 


mentions, that the citizens of Bourges cannot be committed, 


provided, guils baillent bonm er ſuſhſante caution, hovinis 


% # cas de crime de leſe mage. Which, as the cuſtoms 


of the ſeveral provinces do not materialiy — may be pre- 


avs to be the general law of France. 
ue ach chapter is made to reſtrain certain aliens from 


2 cartying on any trade or merchandize in this country; and 


it is remarkable, that the Venetians, Grnocſe, Floventines, Apuli- 
ans, Sicilians, Lucaynens, and Cateloins [to], are enumerated, 


without any notice of the French, or even their provinees to 
the Mediterranean. Biſhop Godwyn, in his life of Henry the 


Eighth, mentions, that in the year 1517, there were great 


inſurrections in London on account of foreigners being em- 


ployed, and on that ee with great force and liberali- 


. 


In the year 1515 (bein ales 66 two wears after the preſent ſtatute) Was = 
112 the Juſtis f ins 121 ſhews that the new powers given to: this magiſtiate, 
in that ſhoft ſpace of time, did not malte it 'fafe for hum to act wittiout ſuch 
aſſiſtance. The ancient Conſervator of we Peace had Akele more to do, _ 
commit offenders. 


[LJ O8J8 Snow *Aluvaior MI dg av 1>ſoilds ee xedicy ; ; 
treaſon againſt the ſtate and burglary are indeed excepted. Thus likewiſe by the 
Roman law, In vincula non conjiciendus eſt reus, qui fidejuffores idoneos dare 


© poterit, nifi tam grave ſcelus admiſiſſe eum conſtat, ut neque ſidej uſſoribus, 


c neque militibus committi debeat. Dig. lib. xlvii. t. ili. c. 3. 


8 8 Printed at Paris, 15 66. 
TW 


11 ſhould ſuppoſe that the. Cateloins here mentioned are the inhabitants of 
they are, however, ſtated to be Italians by the ſtatute, and I have 


before this had-oecation to te that the rography of the legiſlature was not, 


— very accurate. 
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ſtraints- „V8 
Richard the Third did not reign on enough to hold more 
| this: this ſeſſion of parliament ; and yet he hath obtained, 
from moſt hiſtorians, the character of a great legiſlator, from 
this very ſhort and ĩmperfect ſpecimen' of what rather he intend- 
ed to do for this country, than what he either had really done, 


| his chronicle, commends much the laws of Richard the 


| hath a much greater teſtimony in his favour, no leſs than 
Lord Bacon, who fays,. that he was a good legiſlator for the 


be allowed the expreſſion) which prevails at different times, 


Richard hath generally been repreſented, both as a monſter 
in perſon and diſpoſition: if we may believe Buck, and the 


between theſe extremes, and as far as relates to him as a legi- 


laws will for ever ſhew, that he meant well (at leaſt upon 
his axon) to the conſtitution ang liberties of the ſubject. 


ys 1 
EY 


„ 


3 . r 2 4 * 19 


0 12 Life of Henry VII. p. 2. Macbeth, ee e eee 
Buchanan for his excellent laws. 

[Ly Lord Bacon mentions (in his hiſtory of Life and Death) that this counteſs. 

3 lived to the age of 140 years, and that ſhe had three different ſets of 


ry and 2 on dancer. 


9 TOE 


ty of reſentment, ene againſt the ade of ſuch re- 


or had an opportunity of carrying into execution. Baker, in 5 
Third, and ſays, that he took the ways of being a good king, 
if he had come to be king, by ways that were good. But he 


| eaſe and ſolace of the common people Lx]; I ſhall not ee e | 
in addition to theſe, the authority of Buck, who is a profeſ- 5 
- fed panegyriſt. There is certainly a ſort of faſhion (if I may 


with regard to the characters of kings, and great men. 
counteſs of Deſmond [y J, he was remarkably genteel, and : 
the beſt of kings and men. It will be probably right to ſteer 


| flator, the 2d and 3d chapters of this his only collection of 
- =, She had danced with Richard che Third IO and laid he was well | 
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H E 3 to the firſt ner of: his Jew deform 


 eftabliſhed [z] the court of ſtar- chamber, but likewiſe as it 


makes mention of the preyailing crimes of this time, which , | 


were ſuppoſed to call far the interpoſition of this extraordinary 


court. The king our ſovereign lor remembereth, how _ 


<« by our unlawful maintenances, giving of liveries, ſigns, 
„ and tokens, retainders by indenture, promiſes, oaths, 


% writings, and other embraceries of his ſubjects, untrue de- 


„ meanings of ſheriffs in making panels, and untrue returns 
by taking money, by juries [a], &c. the policy of this 
* realm is moſt ſubdued.” Lord Bacon, in his hiſtory of 
7 Henry the ſeventh, ſpeaks highly of this court and its powers: 


I ſhall not cite his words; as he was ſo great an ornament to 


humanity, that his failings ſhould not be dwelt upon, but _w 
mentioned as a proof, that he was but man. 


It is well known, that the power and juriſdiction of this 


oppreſſive court is now entirely aboliſhed : we find, however, 


in the appendix to the ſecond volume of Ruſhworth's Collecti- : 
on, many caſes there determined, which may deſerve ' the 


peruſal of every lawyer, though he is often to diſtruſt the law 
contained i in them : it does not follow, notwithſtanding, that, 


becauſe it is a ſtar-chamber-caſe, every part of it may not be 


conſidered as law even at this day. The number of judges 
was from twenty-ſix to forty-two [J. The lord chancellor 


— 


8 This court is not mentioned to be held by the name of the Star-chamber al 
19 1 5 VII. ch. xviii. 

a] I have followed the punctuation in the common editions of the ſtatutes ; 

ould however be printed, te by taking of money by juries. It is well known, 
ths in records there is no punctuation, and perhaps the ſtatutes ſhould be ſo 
| eee the wrong idea arifing from the improper punctuation is not eaſily 
remov 

L Whitelock aſſerts, that every privy counſellor had a voice in this court. 
Comm. Parl. Writ, vol. i. p. 94. The privy council, in the time of Charles the 
* did not * 9 FO number of twenty-Gix, | 

preſided 
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preſided; and if the voices were equal, he gave the caſting 
vote. In the time of Charles the Firſt, the fines were often © 
. ſo ſevere,. that the audience aſſembled ito procure places at 
three o'clock in the morning, from the ſame motive that there 
is the greateſt croud about the table, where the play is deepeſt. 
Before the ſtatute of the ſixteenth. of Charles the Firſt, the 
court of the marches, and the courts of the dutchies 1 ; 
had go #6 the yn a TOE with the ancbembbe. 
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STATUTES MADE AT WESTMINSTER, 
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"I HE 8 of: this Sa. 3 no French 
| wines, or Tholouſe woad, ſhall be brought into this 
country, but in Engliſh bottoms. Lord Bacon, in his Life 
of Henry the ſeventh, obſerves, that all the ancient ſtatutes 
(before this) encouraged the bringing commadities by firangers, 
having regard to the cheapneſs of the commodity, rather than 
the increaſe of the naval ſtrength of the kingdom. It js very 


Plain, that this great man's extenſive knowledge and reading 


did not include the ſtatute - book, as I have already obſerved 
upon two or three ſtatutes, with directly the ſame tendency z 
and this very ſtatute only re- enacts what was law before, 


The iIzth chapter of this law reeites, that whereas, upon 
truſt of the privilege of the church, diverſe perſons lettered 


have been more bold to commit murders, rapes, / robbery, 


theft, and all other miſchievous deeds; therefore if the perſon 
is not within holy orders, he is to claim the benefit e 8 


but once; and upon being convicted of murder, he is to be 
marked with the letter M on the braun of the left thumb; 
u if ſor any other felony, with the letter T [4d]. 1 55 


This is the firſt ſtatute, which, in any meaſure, ak away | 


what is called the . of clergy . As actual reading 
was 


* — A® 4-7 M are 8 — 8 23 Wd.” * 226 WS” 27 my — — my r * rr 
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ta The letter M wel att intended to . the * bad been con- 
i ted of murder; and I denoted a conviction for theft (that being the moſt com- 


mon felony, as appears by every. calendar of criminals): thus by 23 Hen, VIII. 


ch. ii. (which is printed at length by Raftall) all perſons who. ſhall abjure the 
realm, are to be marked in the hand with the letter A... The preſent Natute is by 


no means clearly worded ; it is not, therefore, extraordinary that Biſhop Burnet, 
in his hiſtory of the Reformation, ſhould miſtake in ſaying, that by this law, the 
clergy were to be burnt in their hands. The iſhop is, however, gener Pats | 


accurate with regard to points of law); and it is not improbable that his 
was reviſed by his great patron, Sir Harbottle Grimſtone, who. was maſter of - <4 


| Rolls, His being likewiſe chaplain to Sir Harbottle, muſt have introduced him to 
the acquaintance of the great lawyers of the time; in his hiſtory, he occaſionally 
55 on us their characters, as of Po/lexfen, Sir Orlando Bridgeman, &c. LY 
Le] It is properly the privilege of learning, as clngy, in old French, ſignified 8 


| FO or learning, as appears * the old e 3 de bonne vie, mieux 
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Vas at this time required [ J], of which few common felons 
were capable, this moſt extraordinary privilege and indulgence 


had. not ſo extenſive aud bad confequences, as it would be 


attended with at preſent. It is true, that it now ſeems to be 


a moſt abſurd ivilege; and though I will: not inſiſt upon 
its being in all refp&@s a' moſt wile, and humane indulgence, 
fo: as. to be an advocate for it, yet we are certainly not to 


judge of the ene, of it, To the preſent ſtate of this coun- 
+ Gini 109150497 59 S623 AR GIRO os 2 18 „ FILM . 

8 Formeriy none but een could read e; and view ſo 

well::provided: for: as the clergy were at this time, and who 


had a möre liberal education than the other ranks, and elaſſes 


che calendar at a gad delivery. It is well known; that nine- 
deen eriminals out of twenty are indicted for lareeny and | 


this they had nbt the common temptation ie eee e 
ple, viz that of want, or narrow eircumſtan ce. 
Wich regard to thoſe who were not clerks. (and confequent- 
17 could not read) it was: a high offence! for any one to in- 
ſtruct them: during the. time of their impriſonment, fo that 
they might be enabled to plead the privilege at the time of 
heir trial. We find, therefore, in the book of Aﬀiſes I h. J, 
that, amongſt the articles to be gen in charge in the King's 
Beneh, there is one des Gardiens des priſons qui appren- 
nent les laiz perſons qui ſont en leur garde, letture, per 
4 cauſe 4 ſaluution de leur viz et diſturbation de la common 
* 3 que la juſtice ne fe pomp gern _—_ Oy Tome 55 
«Jaz gens, en Aleceit del roy.” 100 


en 


* 


waut qu'un muy ms b 1 ſhould apologize for here mentioning, likewiſe, the 
fgnificauon ot another old French ward, in the motto of the order of the garter, 
as it hath no felation to the preſent ſtatute. Beaumanoir (who wrote in the time 
of , le Bel, cotemporary with Eduard the Third uſes the word boun for 
diſhonour'd. The ſignlfication of that motto therefore i is, ©* may be meet ⁊uit dif- 
"honour, wwho thinks ill of the order and institution. 7 
el Lord Bacon ſays, that the hop Was to prepare the book, and the judge 
was to turn to What part he ſhould think E fe vol. ii. p. 378. This contra- 
dits the generally received tradition, which 

xeadin a particular verſe of the Pſalms. _ 

le! it hath already been obferved on the ſeventeenth of Edward the Fourth, 

My many belonging to the king $ houſhold were executed for larceny in the year 


77. Theſe criminals therefore could not Toots otherwiſe l would have been : 


| Nd to their benefit ol SATs 5 4 1 
WE . . EN : ee a adam i 14s, 
| | 1 
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that the criminal was tried in 
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Beſides this, the clergyman underwent a trial a 8 5 
dinary [i], who, though a favourable judge, yet may be pre- 


ſumed, to have ſometimes inflicted very ſevere eccleſiaſtical 
puniſhments; and there is an inſtance mentioned by Carte, 


of a clergyman's being not only degraded (in the time of. 


Henry the Second) by ſentence of a court c ee _ like- 
vwiſe branded in the cheek: with a red-hotiron 1 aber 

With regard to the puniſhment of 3 inflited. 57 
"ow ſtatute, it is directed to be on the left hand, both 
from fear perhaps of mutilation, as alſo from its not expoſing 
the crit inal to ſo public a ſhame; the left hand not being ſo 


frequen 5 | 


William (which -re-eſtabliſhes this firſt method of branding 


on the left thumb) recites, that, by the mark dag more * | 


Puts the criminals-became-more abandoned [/]. - 
As tranſportation is now become the moſt eee e, ig 
ment m] of criminals ſince the eſfabliſument of our colonies 


in America [u], it may not be improper here to conſider, 
whether it continues to anſwer the purpoſes, for which this 


mode of puniſhment was originally inſtituted. Our Ameri- 


7 can, ſettlements are now in ſuch a ſtate of proſperity, that it 


mot be ſuppoſed to carry with it the terror, that it did in, 
. the laſt century: it ſhould, therefore, ſeem proper, that the 


condition of pardon ſhould pow be, that the criminal be 


tranſported, to Hudſon's Bay, or ſome of the new colonies in 
Eaſt and Weſt-Florida {0]. It was thought in the fourteenth. 


98 fifteenth centuries to be io anne a . to the Eaſt, 
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os He ks e 3 de, was + priſoner to > the. ay for lie. | 


| Stave Trials, 81 i. p. 367. 
Bok Vol. i. p. 581. 
© Coli ergaſtulis peſſimum eſt, . manus, inferipety vultus 


65 . firſt. ſtatute, which inflitts the puniſhment of tranſportation, is the 
Iz. ch. iv. 


fe] It is likewiſe ds penn ment in all other countries, who happen. to have 


colonies : thus the Danes tranſport to Tranguebar, and the Spaniards to the e 
cultivated part of their very extenſive dominions of deſart in South- America. 


[e] I have been informed (ſince the former edition), that Eaſt- Florida is 2 very 


. healthy climate, I would therefore confine what is ſaid to Weſt- Florida. It appears 


by Sir Jobn Strange Reports, that when, after the peace of Utrecht, we decame a 


225 1 0 of Pw the criminals were frequently toon to Minorca, 


„ . 


uſed as the right hand. When the branding was 
afterwards changed from-the thumb to the cheek, by a ſtatute 
of queen Elizabeth, the preamble of the ſtatute of king 


/ 
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r W̃ſt· Indies; that the crem of both Calumbus n 
de Gama (#1 conſiſted in part of criminals,” who were pardon- 
ed upon condition of embarking in thoſe. expeditions ; and, 
long aſter this, they were ſuppoſed to be liable to ſtill greater 
dangers on ſhore. Fheſe terrors are now in a great meaſure 
vaniſhed; and the paſſage is almoſt conſidered as a voyage of 
pleaſure, during which they are perfectly idle, and therefore 
in the very ſtate they would wiſh. When they are landed, 
they are expoſed, not to wild beaſts and ſavages, but become 


- fervants to their own countrymen, who ſpeak: the ſame lan- 


guage, and have contracted the ſame habits of living; to 
Which they have been uſed in the mother country. Tt ſhould: 
therefore ſeem, that the place to which the eriminals are 
tranſported [5] ſhould be altered, or perhaps a new puniſh- 


ment ſubſtituted in the room of it: Conſi nement in the dock - 


yards hath been propoſed in parliament; and the wy n 
the lower houſe without any material oppoſition. 
Maupertuis, in one of his diſſertations, hath advised likewiſe 
that criminals whoſe: lives are forfeited; ſhould be pardoned, 
on condition that ſome hazardous experiment for the promo- 
tion of medical knowledge; may be tried upon them. Thoſe 
who ſtart at the ſuppoſed inhumanity of this propofal, ſhould: 
confider whether certain death, or a chance of ſurviving, is 
the greater merey to the criminal; and ſurely this milder 


puniſhment is not more ſevere, by the probability of the expe - 
riment's becoming of general utility to mankind; the practice 


of inoculation was firſt tried upon ſome criminals, who not 
only ſurvived themſelves, but have ORE _ A ORG 
to ſave, the lives of thouſands [7]. | 

I cannot paſs unnoted the 24th chaprer of this — 5 as 7 
Bollingbroke, and many other writers, have ſtyled it (var 
8 xh) the e 7 ae} and have _ the > act and 
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| W, I hav ; been raed, that there. hath a an n inſtance within a 75 Went Z 


bowever, i is too fingular to be argued from. 

-I Jr appears by the Philoſophical Tranſactions, for the year 166 as . 
transfuſion of blood, from which ſo great benefits were at 5 time ol 
was tried upon Anthony Maurem, who is ſtated to have been 3 madman ; but it is 
that . en woes ok: en, till . oy TEEN at ihs 
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ä 1 of the commons as commencing, Frome prepetui- 


ties and entails being now firſt broken through and abliſh- 
ed. This is an inſtance (amongſt many others) how little 
laymen (if I may fo call them) ever look into the ſtatute- 
book, or, looking, undenſtand not. It is only neceſſary to 

read the ſtatute to refute theſe crude and bold affertions ; and 
the eſtate of a tenant in tail is ſo far from being deſtroyed by 


it, that his intereſt is ſaved, if he makes any claim within 


five years: [s]. The power of alienation, therefore, at this 
time did not ariſe from this ſtatute, as ſuppoſed, but from the 
determination of the judges in Taliaram's caſe; in the reign of 
Edward the Fourth, by which that moſt extraordinary of legal 
fictions, the common recovery, was eftabliſhed. This ſta⸗ 
tute is indeed very inaccurately and obſcurely penned, which 
is recited by 32 Hen. VIII. ch. xxxvi. and which; five-ands 
forty years after the paſſing this law, binds the tenant in tail 
3 without allowing him the five years to purſue 


his claim. Lord Bacon, in his life of Henry the Seventh, 
ſpeaks thus of this ſtatute: As the king himſelf had in his 


< perſon and marriage made a final concord and agreement in 

e the great ſuit for the crown; ſo by this law he ſettled the 
4 like peace in private poſſeſſions of his ſubjects. Lord Ba- 
con further adds, that * this law only revived a more ancient 


* ſtatute [#], which was likewiſe made in affirmance of the 
c common law.” He then obſerves, that © ſtatutes of non 


« claim are proper for turbulent times, as ' ſtatures, to 1 8 0 
c poſſeſſions, are for peaceable ones. | 

The ſtatutes of the preſent, and the next ſeſſion of RY 
ment, were printed by Wynken de Worde, and likewiſe by 
Ne Notary in 1503: it is faid likewiſe, that now firſt be- 
gan the cuſtom of prefixing titles to the ſtatutes [4]. A title 


is no part or a ſtatute (properly N it not 5 read 


— 


* "© 
\ * 
pe \ 


[. It ſeems to have. been conceived by ts indeed, a the tenant in tall | 
y to the fine) was bound by this ſtatute, which is very confuſed and inaccurate ; 3 
5 it appears by the title and preamble, that the chief intention of the legiſlature 


— 


" oh by no means to give the tenant in tail any new powers of alienation, but 


only to make fines with NE nn a moſt cornplete bar againſt dormant 


' claims. 


] Statute of Edward the Third. 5 
12 , e 77. Hardr. 324. namen have . 


„ three 
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three times (as every other part of a law is) and is only 5. | 
. + |- poſed when it is to be ſent from one houſe of parliament to the 
_- ..__other- As arguments are, however, frequently drawn from 


the title of a ſtatute, it is to be wiſhed that there was a little 
more attention to the ſettling of it. For example, who 


would expect to find a moſt material alteration in the ſtatute 


of diftributions,” in a law, the title of which is, An 42 for the 
revival and continuamce of ſeveral acts of parliament ſw}; 


and indeed it is impoſſible, when ſtatutes relate to matters of 


1 very miſcellaneous nature, that the title can be co- extenſive 


with the views of the legiſlature: it is, therefore, to be wiſh- 
ed, that ſuch acts of parliament were diſtinct laws, and not 


thrown. together in that very ſtrange confuſion, which hath 


now obtained the name of a hodge podge act. It muſt be ad- 


mitted, that the ancient ſtatutes, however, are much more 
" in this reſpect, than the more modern ones: ſome titles 
to ſtatutes are even e Oe Hen. VII. ch. vi. Fewo 
 terers r 8 5 


n i 


dsl x7 James II. ch. xvii. ſet. . 
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ſted and ſupported the king in poſſeſſion of the crown, 


cites it, “ 10 be the duty of the ſubje& to ſerve their prince, 


o7 H * wy chapter of this Gs; is a neſt 1 ay | 
- wiſe law, made for the protection of thoſe who haye 


whether his title be a good one or not, as the preamble re- 


«' and ſovereign lord for the time being [x J.“ Henry the 


Seventh was now in peaceable poſſeſſion, and we muſt look 


upon the ſtatute to haye been chiefly made with a view to ſe- 


cure the crown to himſelf and his deſcendants. Every ſubject 
was now ſtrongly intereſted to appear in arms on his behalf; 


28 if they were overcome by the Perkin Marbect, or other 


Fc bi they might ſtill plead this ſtatute to protect their 
perſons, and fortunes. After the reſtoration, many who had 
ſubmitted to the parliament and protector, inſiſted upon the 
equity of this ſtatute, which was denied them, upon a ſtrict 
conſtruction of the word king, and it is wiſely obſerved in the 
Conſiderations on the lawy of forfeiture, that the conſtruction of 


a ſtatute of this kind, will always be a political one. Lord 


Bacon [y] calls khis ſtatute a law of a ſtrange nature, more 
juft than legal, and more magnanimous than provident © the diſ- 


tinQion, however, between Jai and EK does 0 not Jo, to be 2 
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6 What afts «: a king de gabe, prey not de j jure ſhall bind his ſucceſſer, was 
agitated in the caſe of Bagot and Ives, which'is reported in the Year Book of the 


year. It is very difticult to lay upon What points the gourt determined, but it 


7 


ninth of Edward the Fourth, and durimg the terms of Hillary and Trinity of that 


ſhould rather ſeem that the judges were of opinion, that all acts of the tig e fatto 


(which were not higal/ prejudicial to the great and fundamental rights of the 
crown) would bind the ſucceſſor; nor do the judges or counſel ſeem to conſider it 


as tender ground... See alſo Bedford's * Hereditary Right of the crewn 6f Eng- 
land, p. 111, & ſeq. It is likewiſe mentioned in the 9 8 Rook of the fourth of 


Edward the F ourth, Term Paſch, p. 20. that Sir Raiph Grey was beheaded, * per 


c cauſe de ſon perjury, et doubleneſs que il avoit a at * HOY le fiat 23 
% Roy, et auxi al Rey Songs VO ue ore nh.” | 5 55 40 
* Life of N e „ 


am inform that this RE, bebe to the 3 .. Hilkiah BedGrd, Was. 


in ny 92 05 7 * Rev: Mr. any and the preface, by the Rev. Mr. Theophilus Downs... 
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very clear one, or to do . to the ſentiments. of this oat 
writer, | 


W ob crop r fender evegririon gn nhwnyerapieh) are i 


1 redted to keep a ſtandard for meaſures. I have had occaſion 
to remark, in the obſervatio ns on Magna Charta, how inef- 
feectual all regulations of this ſort have ever been in all coun- 


tries; and one great reaſon for eyery one's being unwilling to 


ſubmit to them, ariſes from the abuſes of office i in the cletks | 


5 of the market, who arę to catry t them into execution, but 
make uſe of their powers, for the purpoſe o of extortion f z J. 


This is dwelt upon in a charge, which was given 'by Sir Ed- 


ward Coke to the grand jury of Norhich, f in 1607. His 
Fords are theſe: 5 The clerk of the market will come down, 
LE 4 and call before him all weights and meaſures: if there 1 is 2 
c fault, he and the informer. ſhare the penalty, but never re- 
_ E'qreſs the abuſe : it was once my hap to take a clerk of the 


2 6 market 1 in theſe tricks; ; "but 1 advanced him higher than 


| 6. his father's ſon, by. ſo. much as from the ground to the top 
cc of, the pillory. If you of the jury, therefore, will prefent 
FED Ce theſe offences, by God $ grace they ſhall not go unpuniſh- 
- 0M. ed, for we have a coif, which ſignifies a ſcull, whereby, 
ec in the execution of juſtice, we are defended againſt all: op- 
cc poſitions Lal.“ It muſt be admitted, that the chief. juſtice 


ſeems to expreſs himſelf with rather too great warmth againſt | 


this abuſe ; but as it was the firſt charge which he had occa- 
ſion to 8 5 85 in his native county of Norfolk, he ſeems to 
have been rather too defirous of popularity. 3 


"The 17th chapter is entitled, The forfeiture for rating of 
Ls feſants Pb] end partridges er ibe egg. of hawkes [c] or . ſwans... 


The preamble recites the great injury to lords of manors, not 


only from the loſs of the -pleaſure and diſport to their nds | 


- and hats. uh, e 55 loſs. to TO, 3 and table. 
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An information was moved 5 . the elerk of the marker <a e- : 


tien, even ſo late as the fixth of George the Second, Barn, Rep. p 
lein the time of Queen Mary, there was not only a keeper deen and 
partridges to the queen, but likewiſe a fater. The kings of prof pt d had alſo, 


formerly, a ſwanherd, and Sir Edward Coke" makes this" office one of his titles in 


the fourth Inſtitute. . 0 


Le] Notwithſtanding the penalty for taking the exe of 3 the leona of 
tis country were never in great repute; the more northern the datitude, me 


better the N and thoſe of Iceland are particularly Famous. 
92 OT: — 2 0 TO What 


* occidere non licet et grus et cor qus [e].? by 1027 525 


5 with ſevere Penalties, as 


' ſhooting” 


ſome proof. 
ſhooter dropped us gun, deſparing tot hit it rang have OI converſed 


i ray, 7 and in the reign of Charles the 


- 


- 


What are called Game Laws, are peculiar to the more hor- 


thai parts of Europe; they ſeem not to haue been even 


thought of by the ancient Greeks and Romans. Plato Af ſays, 
und af D. dyiger alduxcs\ e ( o txevfigior) ztahol, 


vrhich ſhews the diverſion to have been thought illiberal. Fal- 


conry firſt occaſioned this ſyſtem of laws; and hence beider were 


held in high eſteem, being the nobleſt bird the falcon could fly 
at. If they could not procure herons, then any pther large bird 


afforded diverſion 3 and; hence; by the laws of Hoel Dada, in 
the book of Trides, Tres ſunt aves,” quas in . alions 
Since this ſtatute of Henry the ſeventh, the los for the 
preſervation-of the game haue been much multiplied, and 
as it is ſuppoſed; to decreaſe: daily. It 
will, however; in time be diſcovered, that the practice of 
at the bird on the wing i is the real occaſion of this 
IVI. By 19 Hen. VII. ch. iv. no perſon may ſhoot with a 


croſs· bow without the king s licence, except he be 2 lord, | 


or have two hundred marks lands; which may poſſibly have 


with what is zalled1vbite,: or ſlent pauuer. The ſevereſt law 


for deſtroying any kind of bird ſeems to have been that of the 


ee ede mentioned by Herodotus, . & I lfu 
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95 5 Leis tan à cen iry ago, When a bird e on the g e the 


old men who! could find all "forts of game o Re 
this was, that the gentleman had no if, ner Seed, but Ine "is now 525 


very coſtly and acts ra 
K (in folio, with engravings) was publiſhed and nition, The Gentleman's Re- 


creation, in \which there' are copper-plates, Tepreſc enting tonelling, and all other 


kinds of ſnares. This treatiſe Nas in © great repute at the time of ĩts publication, 
and was conſidered as being of ſuch general utility, that it was abridged in the 


Philoſophical Tranſactions, for the year 167 5. The greater plenty of game, 
ſalc to de in France than i take to be à conſirmatiom of this 


which is 
conjecture. I have been informed, that few of the French gentry ſhoot ; on the 
contrary, they ſell their game at market, which brings /a better price "likewiſe 


5 Then taken in Aa _ $2 _ fame Gene” 7 6 7 Bees Spenge = poppe is 
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ſtroying of birds neſts is forbidden, Deut, xxii. 6565 
The 21ſt chapter recites, ( bat perjury. it moi of 1 5 
et tomarily uſed within the city of. London, among /i ſuch perſons 


8 48 is paſſen' OR penn ons e e e ee : 


party. © e ee malby! 212 Hon 


The * of 1 hath been 1 e RAGS come. | 
plained: of in preambles to ſeveral laws [53 and, what is 


very ſingular, it is always the perjury of 4 juror, who. finds. 
2 verdict contrary to his oath, and not the perjury which 


we hear too much of at preſent, in tlie witneſſes eee at 


trial. 3E to at} oats 5 


In the +0 ft 3 -eunfletad from the 3 this : 
As reign, with ſome additions to adapt it to Engliſfi cha- 


racters, a juryman is mentioned, who had often been bribed 
for giving a falſe verdict e ſhews the ene aut 


wy very oo ae. on i 532 51 £21] 5 
t is likewiſe remarkable, char this partiality and 3 in 


jurors of the city of London, is more particularly complained: 
of than other parts of England, by the preamble of, this and 
other ſtatutes, Stau informs us, that, in the year 1468, 

many of the jurors of this eity were puniſhed, by having, papers 
fixed on their beads, ſtating their offence of being tamper- 


ed with by the parties to the ſuit. He likewiſe. complains, 


that this crying offence continued in the time of Queen Eli- 
zabeth, when he wrote his account of London; and Fuller, 


; bis Chitohitle; informs us, ny 'the charcellor of the biſhop: 
of London was indicted for a murder, and that the biſhop 


werte g letter to Cardinal Wolſey, in pehalf of his officer, 
ks ennie che roy $102 7 would ſtop the proſecution, be: 


C 


5 erh of th the murder of 7 Guin, bs 'The puniſhment for the falls 5 
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I The ſheriff, who 8 the jury, was likewiſe . xcceffary to this 


offence, by returning the moſt partial and prejudiced jurymen. Carew, ip 


account'of Cornwell, informs us, that i it was a common article. in an attorney 4 > 


Hill, to 2 985 1 amit itia vicecomitis. 3 


EA | verdict 


n his Englith Worthies, mentions it as a proverbial faying, 0 
Juries hang half, and fave. alf Grafton alſo, in 
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e by the petty jury is by writ of attaint [4] ; and the 
ſtatute directs, that half of the grand jury, on the proſecution, 
ſtrangers, and not "Londoners. There is no ſtatute 


againſt the perjury of 2 witneſs till 5 Eliz. ch. ix. Is it not. 


therefore extraordinary that the Mexicans LJ. hen firſt con · 
quered by the ſuppoſed more civilized Eurvpeans, ſhould have 
7 — this offence with death be 
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2101 R 15 Hen. VI. ch. v. — recites n 


e eee anq in the ſtrongeſt terms) that in every attaint there were 
t 1 dants, viz. the twelve jurors who gave the verdict, and the plaintiff 
or defendant who had obtained it, and who therefore was fuppoſed to have uſed 
rrupt means to procure it. For this if the verdict was given in favour 
of th he crown, no. attaint could brought, _ wy king could not be Sage 
Ter, with the jury wie were e 7 
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T H E ſeventh and laſt chapter of this ſtatute is == 


Brentwood, in Eſſex: the eriminal,' as the law then ſtood, 


keute deprives him of this privilege; and Ike wife enacts, chat 
if any lay perſon, afterwards, ſhall murder his lord, maſter, 
or ſovereign immediate, he ſhall not be allowed to plead Vis 


taking clergy from thoſe who ſhould be convicted of this ſpecies 
of murder, that, though the word murder i is uſed i in one part 
of the preamble, the true conſtruction of this law, which in 
effect pyniſhes with death (though | the moſt crying of offences) 
ſhould not extend further than to petty treaſon, though the 
title makes no mention of petty treaſon, but on the contrary 


benefit of clergy from murderers. I ſhould be inclined, h 


4 : * 1 
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| 1 In the fourth year of Henry the Eighth, the abbot of Winchromb ono 
- againſt the taking away this privilege, upon the text of Nolite tangere chriflos meos ; 


by Dr. Standiſh. Burnet's Hiſt; Ref. vol. i. p. 12. - 
( I find but one inſtance of à criminal's not claiming the benefit of clergy, 


. 137: 'Quarto. ' It appears, however, by Biſhop Burnet's account of his trial, 


| this duke s trial; the form of the indictment, however, is inſerted in Coke's En- 
i B tries, p. 482. by which it appears to have been a complicated charge of treaſon 

3 8 „ felony, anc therefore moſt certainly illegal. His er acquitted him of the 
1 treaſon, and it is generally agreed that the evidence of elony (of which he was 
- found guilty) by no means brought his caſe within 4285 FRO we which the 
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Graeme euman, had murdered his maſter, Richard. {Hint 


having. A right to claim the benefit of clergy: [an], this ſta- 


5 clergy #1]... 1 ſhould therefore, think, as the preamble re- 
cCites this particular caſe of petty treaſon, and cencludes by 


conſiſts of the. ſingle word, murder. This doubt, which I 
x have ventured to ſtate, is now become a mere point of ſpecu- | 
lation, as 23 Hen. VIII. ch. i. hath expreſly taken away 5 | 


t to . that thoſe criminals, who may have bean e R- 


he was oppoſed in that convocation with great warmth and liberality of ſentiment | 
which i is that of the duke of Somerſet, Hayward, in his life of Edward the Sixth, 


p | 
that he had nb counſel to affiſt him, and — might poſſibly be ignorant that 
he was entitled to this privilege. We have indeed no very accurate relation of 


ecuted 
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7 that the ' murderer: wag not 


s ENA ess  gg5 
. cuts between the preſent fatute's paſſing : and the twebty- 
did of Henry the Eighth, did not ſuffer according to law. 


It ſeems, indeed, very extraordinary, that this moſt horrid 


of crimes ſhould have been entitled, for ſo many centuries, to 


ſuch a falſe merey and- indulgence; :: I have, however, before | 
obſerved, that this privilege, anciently, could only 


by thoſe few who could actually read, and:that ifany ane pre- | 


ſumed to teach a eriminal whilſt jn:priſon, it was: conſidered 
as a miſdemeanor. It likewiſe ſeems maſt extraordinaryn that 


this horrid crime ſhould have been puniſhed capitally ine 


few countries, when not only, the dictates of vaturel-juſtice 


ſeem to require ſuch A retaliation and atonement, but K likewiſe 7 


by the moſt ancient of all laws, "that of . 1 ems [0]. bled 
was to be ſhed for blood. | 


In the Homierical Siren murder rann a wergild, 
or baniſtiment.” ** ft; 1 , 20010188 n 3161 Nn 8 ; 
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— Daher voſeldes; Ange xalaxle's* I. O. 335 
There are likewiſe" paſſages in the Odyſſey, which ſhew, 
zoked upen with horror, as Mi- 
nerva (under diſguiſe; and pretending to be an old friend of 
Ulyſſes) ſpeaks Highly in his praiſe; hen he went to ſprocure 
ſome 'poiſon' for arrows; VR wr weber r in thoſe times 
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And the N of Penelope Serwande fi uppoſe, that Telemas 
chus, with whom they live fond tolerable e is gone to a 


5 neighbouring iſland, 
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WS, | x "Minerva 1 likewiſe adviſes to deftro oy the lünen, by 19 Xo . . a 1 
5 Bieta! fore * Je &d or. * CC „ 
Which is very extraordinary udvive eo be zei by e deity 5 is i ? 
e Peeially as the whole crime in the ſuitors was the IF, 1. 

N s, too long upon Telemachus's hoſpitality. 1 

8 By the laws of the twelve tables, murder was a nd of. = 
fende amongſt the Romans; but by the Lex Poreia, all ca capital 4 
puniſhments: might be remitted for that of baniſhment, as ap- - : 

Pears by the famous ſpeeches of Ceſar and Cato | 17 Salluſt. 1 

| TRIS FEY an 1 with an adulterer: 2 5 . 7 

15 a =p; Si nachui firii, een, 52 ae 115 = ONE | 4 
Famous. 5 „F eo $sh6- 5 

. nel if wh! l the accounts'ef ava Nen P. 
5 this moſt baſe and atrocious crime is ſtill practiſed in Italy 12 
with a degree of. impunity, and often in the face of the ſun. 1 
Aſſaſſination is ſaid, likewiſe, to be ſtill not uncommon in M © 

Spain and Portugal; and amongſt the defences, which a per- « 

- ſon accuſed of murder may: inſiſt upon, the firſt mentioned — 
FEE. i, that the perſon ſlain was ſu enemigo conocido Bl 5 [ fo 
It is well known that the wergild, or ſatisfaction to the re- * 
1: lations'of ; the perſon murdered, was thought ſufficient atone- it 
85 and there is in the laws of Aubentan, collected by Fohn 25 

de Brompton, a general head thus entitled: 5 cujus ætatis, et th, 
F+,.pro.-quo Rio; -aliquis ſit,occidendus.” /. Thus likewiſe. by me 

the laws of Ina, gui puerum genuerit et celaverit, non ha- 8 ak 
beat interfecti Weram, ſed rex et dominus./';..It.appears by. = £0 
205 Hen. VIII. ch. vi, that compoſitions for murder were then 2 
paid in Wales, as it does alſo by Krebs (in his treatiſe, De lig- Hiſp 

no et 1 that they Rill e to be . in Haran 1 91 
PFF | u 
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2 [+] Fo Fuer Renal de A 245+: cc Nullus qui e eee . 5 | 3 
te ſecum aliquid de iis quz invenerit aſportare, ne potius predonis, quam inimici 1 
t notam incurrere videatur.” Fueros de Arragon, p. 166. This law ſeems. haza 

even to honour the aſſaſſin, under the name of an en | The 
. MEE) It a Ros: 0 however, dy 8 * e that this cuſtom (ame 
! d not in all parts of Germany. Petrus de la Marca prild 


a; bone en Pop. dof three cows, which hath been paid from the moſt” 
FWW On 


= 


WF + WRT: 
— ,” 


_ rians are particularly addicted to rev 


e e GaN N Vigo. e 
| ee gives. us the reaſon of wir very ſingular cuſtom's, 
praveiling; amongſt;the, Jexmans, “ Luitur homicidium certo. 
<<, pecudum, vel armentorum numero, recipitque ſatisfactionem 
<<, upiverſa domus, utiliter in publicum, quia. periculoſiores 
< ſunt inimicitiz juxta libertatem. And e al barba · 


du 


Boulainvilliers, in his abridgement of the en o F rance,. | | 


informs; us, that ib che, criminal himſelf.could, not pay. the 
|  wergild, his relations were liable; and in other ; places, he ſays, 


Le \Franc ne. caurbit et. ri t </a, we, . dans les 
e ee atniok. TE 1 | 
| +:hhhave before - mentioned, that the 1 puniſhed mur⸗ 
den by a wergild; it ſhould ſeem likewiſe, that this. cuſtom, 


5 is ſpread, over moſt parts of Aſia, though the Koran hath, i in 
part, adopted the Moſaical. | law [ 19. Mage. travellers, and 


lady; Mary, Wortley Montague 10 particular, mention, that 
gels: inquiry is made about a murder at this day in Turkey, 

At is the buſineſs of the next relation to profecute, and if 
60 they like hetter to compound the matter as they generally | 


8. do), there is no more ſaid of it 85 1 Gemelli likewiſe j in- 


: 8s. that in the Mogul's tercitgries a wergild i is due. to. 
ations, but chat it is reckoned ee to claim 
t. L Nad wal 8 | 

11 Would 1 for the 88 «+ theſe obleryations, and 
the, many authorities I have cited, to ſhew that murder, by 


| moſt. laws, hath, not, been. attended) with i Its. proper puniſhment | 
| ok death (and which, ings ea ö is Votes Mae nenen Top, : 
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Pak: x nt EE. 8 b n d at thres pike An 
| . 68. But the moſt ſingular of theſe puniſhments, is by the laws of 


Canute + If murder be committed in a church, the ſatis faction ſhall be paid to 
« Jeſus Chriſt, the king, and the relation. Wilkins, Leg. Ger Saxon. The 
M is likewiſe pun ied by n wergild; Herrera. TY 
-] * true believers, the lew:of retaliation: is ordained: you for. the Main ;- £ 
« the free ſhall die for the free, the ſervant for the ſervant, and a woman for a 


r woman: but he whom” his brother ſhall forgive, may make ſatisfaction accord 


« ing to what is juſt, Tims: is N from ore _—_ and da os Þ _ Sale's' 


Koran. en IRE N 


31 Vol. ill, p in + = ell 1 | 

Fr Having faid OT, — he nngitlicer ill. L gal here. 5 
BK an etymology of the word, though it does not ae the Gloſſaries... 
The word yr , _—_— rages - doux, clement, e and 5 
(amongſt other ſignifications a fax or fine : gnifies the 
pl ne or puniſhment 1nd cram os Frida rms ws are 
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che crime) did it not tend to fk ever "Engliſhman happy 
to be born in the preſent times; When -a Juſt horror is coneeiv- 


cd of this moſt ätröcidùs of bffences; ufd that, whilſt he en- 


Joys the dleffings of x free g6verhinent, bis life, and his con- 


tinuing to enjoy chem, is infured every poffible human 
precaution; ang, what is perhaps Hint more valuable, he is ſe- 


cured even from the appreheniſion of 'reteiving his death from 
the hands of his neighbour. Life is ſcarcely aq ag 2 thought 


while the mind cati Harbour ſuch 4 ſiſpicion,/ © 7 
"This 3s che Half ante of Henry the Seventh which'] han 
have occaſion to make any obſervations upon. It is well 


known, that this King had an Expri panegyriſt in the great 
Lord Bacon, Who, however; "is Need to admit, that to- 
wards the latter end of his reign he as" too much inclined! 7 
the Jeff Hand, in order to reap: forfeitures; and if this had not 

| bn pes by is rincipal Hiſtorian; the known puniſh- 
ments 


5 All dle L] for their Wegat extortions; in 


_ order to fill the Kin, ys offers, have put this blemiſh in his 
character pat alt cavil or diſpute- 1 have before obſerved, 


£7.54 **% 


that the ſtatute of zlienations (as it is ſtydeq by lord Boling- 
broke and others, and. with fuch profuſion of commendations) 


was by no means fe "extenſive in its conſecuences 2s they have 


apprehended, nor could poſſibly have been, if they had read 
this ſtatüte with any degree of attention! Henry Kadowdver, 


the merit, eſther” from reaſbns of policy, or perhaps more 
humane motives, to tender the lower claſs of people more i in- 


| dependant and free from the dpprefſion'vf the rich and power- 


ful, of which a ſtatute af the IIth year. of his reign, entitled, 
£8 . 10. heh and, Hat 1275 perſons in 4 55 * and. com- 
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maſters and furveyors or them. Grafton, p. gy. . 
| — of Epigrame, glances: at this this avanice in the. e Henry the 
wum ens ET 8.4 100 1 ref 71 A RRP 


«Non jam divitias ullum h, magnum 
F Quefitasnullo, crimen, habere do 
and Lord Bacon: in the hiftory aß his reign, mentions the e eee 
of Kepſors with/ regard ten foricitures; poſtilled with the king's on hand, vol, ii 
pe 1904 RNeſtitution . this King of ſeveral. of. 
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: monly 1 by the name of the Pauper act [w], is a very 
- ſufficient proof. He therefore deſerves the honourable title 


which Jamey the Firſt [x] fays his grandfather; had obtained, 


- viz, The poor man's king; a title which deſerves to laſt to the 


remoteſt ages, when his elegant and expenſive monument in 
Weſtminſter-abbey1 is not to be found in its placgde. 
This protection of the lower claſſes of his ſubjects produc. 


ed, as a natural conſequence, a greater freedom and indepen- 
dency in the lower houſe of Parliament [y] Sir Thomas 
Moore oppoſed a ſubfidy, with ſucceſs, in the laſt year of 
this king's reign; which is, perhaps, the firſt inſtance of op- . 


poſition to Fa: the err Og mender of the 170 


of ep, 2} 


2 


I. 1 
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5 ee e eee is to E 


no: worth 3 beſides his wearing The ſtatute however of Henry the 


Seventh ſpeaks o i tely, nor am I aware from whence this 
Me leet nem i ani, Hin not from che 2 Geo. II. ch: zxyiii. feft. 8. 


which is confined however to the caſe of defendants proſecuted for offences againſt 
the cuſtoms. Notwithftanding the humanity of this act of Henry the 


by 23 Hen. VIII. ch. xv. the pauper may be puniſhed- at the diſcretion. of the 
judges, which accounts for what is ſometimes heard. of, though ſeldom practiſed, 
of a pauper plaintiff's being whipped. The Jewiſlr law,” on the contrary, forbids 
the countenancing a poor man in his cauſe, Exad. i. 3. which is to be condidered, 


| wound as one of our ſtatutes againſt maintenance. The acts which have in- 


the neceſſity of ſtamps, in law- proceedings, make the conteſt between 


| the Re ns Ys OT OO TO A OO OO | 


SET Ove rg 92 u. deus, 5 1 t 

5 KN rige, > Ir re 2 rige, 
*O @wauo105; re Ty & 11 len, : „„ | 
' Nixz 9's  {keicoy Thy ip, Jud Ker. it 

| bw p. 171. citing Euripides 1 in og e Pais 61693, 4 10 8 


x] Baiaixdr T6 bor, ch. . : 5 
12 Sir Thomas More, in the ſame epigram before cite, Sar pen this en- 
t of the lower claſs of people: . . 
Deſpectuſque diu magnatum nobilis ere, FLING 2 


% Obtinuit Primo pr iſtina jura dis. B 19s i (16 OODRAT 
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markable preamble in favour of the regular phyſicians 


L and eee %% For as much as the ſcience and cunning 
<« of phyſick arid. ſurgery is daily within this realm exerciſed 


“ by. a gteat multitude of i ignorant perſons, of whom the 


greater part have no inſight in the ſame, nor in any other 


<« kind of learning: ſome alſo can [z] no letters on the book, 
cc ſo far forth, that common artificers, as ſmiths, and wea - 


„vers, and women, boldly and accuſtomably, take upon 


ce them great cures, in which they partly uſe ſorcery and 


1 witchcraft, partly apply ſuch medicines to the diſeaſe as be 
ce very noious, and nothing meet, to the high diſpleaſure of 
God, great inſamy to the faculty, and the grievous ag 
755 and deſtruction of diverſe of the king's people. 
From this preamble it ſhould ſeem, that phyſick was more 
| liberally profeſſed in England at this time, than perhaps in any 
other part of Euripe; and I ſhould*conjefture, that this pre- 
amble was drawn by the famous Linacer, as we find by 14 
Hen. VIII. ch. xv. that his name is the ſecond mentioned in 
the firſt charter to the wig of e after e | 


de Victoria [a]. 


Lord Chief Juſtice. Hale 8 that chis ſtatute is a x good 


caution to empiricks, who are certainly ſubje& to the penal- 


ties, if they tranſgreſs it; but combats much an opinion, 


which it ſeems prevailed in his time, that if a patient of ſuch 
an empirick died * his e he * be indicted 
for murder 4 5 


1 at * — 3 


It appeam by many letters of the kings of i to vhs popes FOR their 
yficians were formerly ecletiaſtics, on whom the Pope 5 is 55 to bow 
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erment. Rymer. 
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There are among the laws of Bearn (in Du Moulin's Collee- 


tion of the Cuſtoms of the different provinces of France) fome 


. | ſeemingly wiſe regulations with regard to the improvement of 5 | 
medicine, and which are at leaſt of equal antiquity with the 
preſent law: and by the laws of Provence, the acting as both 


phyſician' and apothecary is forbidden, under no leſs penalty 


than baniſhment. Los medecin no deben huber part en hs | 's 


& droguas deus Tpotecaires, ſans Jud de perdere falas TR 


. eftar forabanditz den Pais [e].“ | 
By an ancient law of the Miſgoths („Rug in in Spain [ 42 4 
5 phyſician is not permitted to preſcribe to a criminal, but in 
preſence of the gaoler; the reaſon of which very ingulac law 
I take to be, that it was apprehended he would ſupply him 
with drugs to deſtroy himſelf, and ſo avoid the publick ex, 
ecution due to his guilt ; and by a law in the Fuero Real de 
Eſpana, no phyſician, or ſurgeon, is to bleed a man's wife, 
but in the preſence of her husband, which, without citing 
the Fe Real, Tay e to be a pong regula- 


Not only phyſicians are ende by this law to de put upon 
the liberal footing, which that moſt learned and uſeful profeſ- 


ſion merits from their patients and the publick; but ſurgeons 


alſo, who receive a further encouragement and protection 


from a ſtatute of the fifth of Henry the Eighth, which ex- 
empts them. from an attendance 1 195 juries [e]. A ridicule 


EY 55 | 8 has 


— * _ 1 3 


4] Fuer. Juſg. 1. xi. p. 433. „ 

e] W PRs be thought fingular to ſuppoſe, that this exemption from; 
ſerving on juries, is the 
(from the barbarity of their buſineſs) may be challenged as jurors. It is difficult to 
account for many of the prevailing vulgar errors with regard to what is ſuppoſed to 


; 5 Du Moulin, vol. ii i. p. 1143. 


be law. Such are, that the body of a debtor may be taken in execution after his 
death; which, however, was practiſed in Pruſſia heſore this preſent king aboliſned 

it by the Code Frederique. Other vulgar errors are, that the old ſtatutes have pro- 

' hibited the planting of vineyards, or the uſe of ſawing mills ; which laſt error I 
ſhould conceive to have been occañoned by 5 and 6 Edw. VI. ch. xii. which for- 


bids the uſe of what are called gig-mil/s, and are ſuppoſed to be prejudicial to the 


woolen manufacture. There is wounds recs Eliz. ch. v. which prohibits - 


any iron mills within two and twenty miles of to prevent the 8 


' dearneſs of wood for fuel. As for ſawing-mills, I cannot find any ſtatute whi 


relates to them, and they are eſtabliſhed in Scotland to the very great a 

both of the proprietors and the country. It is ſuppoſed likewiſe to be penal to 

open a coal mine, or to kill a crow, within five miles of London; that it is penal 

e eee The firſt of theſe 1 take 
to 
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foundation of the vulgar error, that a ſurgeon, or butcher 
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"thrown upon ſurgeons, from their having been in- 


Fd 


| porno formerly. with barbers, from which union they 


have 
ridicule, 


of, peru 
ſhaving [gz], and as for the making of 


branch of tr 


peru 


with 


thin theſe few. d themſelves. 
owever,: ariſes from. the change i in the barbers ſitua- 
tion, and not that of the ſurgeon [F I: before the invention 
es, barbers were not employed often.in the low office 
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1 *© Servants embezetling their mftert goods, 10 the value” 
«" of ferty: ſhillings," Hall be ipioniſhed: r felons" {i}; and the 
pteamble ſets forth, that ĩt was:dond1fubat tommon' law whether 
fuch embezelling was felony, or not. This ſeems to me to 

be one of thoſe doubts redited by the preambles of ſtatutes, 
_ which have much enervated the principles of the common law; 
nnd the bad cönſequences of which I have already — 
upon. It is agreed by all the writers on the crown law, that ifa 
butler ſteals his maſter's plate) or 4 ſhepherd ſteals his mãſ- 
er's ſheep} it is deleny; and the reaſon why chis ſhould be 
conſidered as a felony is clear, vid. his laving no ſort of pro- 
perty in the thing ſtolen, and therefore he is likełiſe within 
the general rule of all larcenies including treſpaſs; ànd the 
word "veg inſerted) in indictmnes for this nne bs fully; 
CES ſatisfied. He: 20 n $54? 2 1 nike; S 74 | 
What; therefore the- write banfhatübe erown Four dy wi | 
| regard to 4 carrier's: ſtealing! gobds; whd is catrying then from. 
one place to another; ſeerns'40 me'(Ifptak with great deferenes 
to ſuch. authorities and bpinions):not-ts. be conſiſtent with the 
\ - Principles Which ate abode laid deu: à the barrier hath no 
| better property in ſuch ꝑtiods; than the butler hath in his . 
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caſe which is generally cired-in- ſupporr bf this dorine, Is 
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this point, ſeems to have been miſunderſtood. The caſe is a 


long one, and I ſhall ſtate from it the material parts before 


the court, together with the final deciſion. It Was debat- 
c ed in the Star- chamber. before the council, whether a per- 
«© ſon having bargained with another to. carry certain bales 


<< .of goods to Southampton, who! took And carried them to 


2 another place, and broke open the bales, and converted 


them to his own uſe; Was guilty of felony, or not A ; 


<< variety of opinions upon this ariſe, and it is agreed, that 


dhe point ſhould be argued before the judges in the Exche- 


. . quer- chamber. Upon the ſame point (then again argued) 
the judges differ in opinion, though it ſhould ſeem, from 


the ſhort notes of What they ſaid, that the majority at firſt 
1 60 thought it was not ſelony ; from which it bath been con- 


e ceived, that the point was ſo determined. It appeats, 


however, by the concluſion of the caſe, that che judges eri, 


© fied their opinion to the chancellor, that it ua felony. 


It is plain, therefore, that this leading and 8 


caſe hath been miſunderſtood, and the oceaſion af it I take to 


be this. Thoſe judges, who appeared by the report to have | 
been of opinion, that the criminal, in this caſe, was not 


nuity of felony; ſay, he Who ſteals goods (ui lui ſont bailes), 
is not guilty of larceny; ; which poſition may be allowed, if 


| the word (dall) is underſtood in ite proper ſenſe; which'is | 
that of lending upon pledges, ot ſecurities ; and the bailee, or 
pawnee, in ſuch a caſe, having a ſpecial property in the goods, 


cannot be indicted for ſtealing them: beſides, that the paw- 


. ner knows againſt whom he is to bring his civil action, if 


the goods are detained beyond the juſtifiable time. Staunſord, 


in his pleas'of the crown, puts many caſes òn this head, all 
of which relate to bailment upon pledges; and I am therefore i 


| confident, that all thoſe | caſes, which have been determined: 
upon mature conſideration, will, if properly attended to, re- 
late to ſuppoſed larcenies, whether the bailee hath a ſpecial pro- 
perty in the goods ſtolen. T ſubmit” this, however; with 
15 deference; and it is a point of infinite conſequence to 
the public, as what are called breaches of tru/t do but too 


much. increaſe, with the greater temptation, which daily ariſes 


5 from the increaſe of N and trade in | ghig country, and 
„„ | : Ts TORS | 
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_ is neceſſarily require a confidence in men whs have had 


but mean and illiberal e and often from thenes. an” 


"Jhibaral; diſpoſition! -/ * 1 Li i 1 N E 42 


Whether I may be thought to EEE too preſumptuouſly 7 


_ differed from the opinion of the writers on the crown law, in 
certain parts of what I have here ventured to advance, or not, 
I ſhould think that the doubt, which is recited in the preamble 
of this ſtatute, could never have been the doubt of a lawyer; 
for in what reſpect does a ſervant running away with a caſket 
of jewels [I], which I have not lent to him upon pledges, or 
as a' ſecurity) to be diſtinguiſhed from the caſe of a butler, 
who ſteals his maſter's plate, and which the writers upon the. 
crown law (and particularly Hawkins [m]) allow to be felony? 
It is admitted, however, that greater accuracy cannot be ex- 
pected in a work of ſuch an extent, than is generally to be 
found i in his very valuable treatiſe on the pleas of the crown. 
This chapter of the ſtatute is followed by another, which 
orders reſtitution of the goods ſtolen, when the proſecution 
is by indictment, and not by appeal, which hath in effect taken 
away the appeal for larceny, which was anciently ſo frequent. 
I ſhould ſuppoſe, that both one and the other were laws made 
(as Lord Bacon terms it) on the ſpur of the occaſion; and that 
a ſervant had, at this time, run away with a caſket of Jens 
and which happened to be of conſiderable value. | 
The civil law not only makes a breach of truft (as it is cal- 
led) amount to a larceny, but declares, ** Si creditor pignore, 5 
„ five is apud quem res eſt depoſita, ea re utatur, five is qui 


rem utendam accepit, in alium uſum eam transferat, quam | 
„ tyjus'gratia ei data eft, furtum commiſiſſe videtur,” And 


in the latter end of the ſeſſion of parliament, for the year 
1765, a bill was propoſed in the houſe of commons, to de- 


clare breaches of truſt, *accompanied with certain circumſtan- 


ces, to be felony. By tlie Swediſh Jaw, if any thing is 
found, without proper a or advertiſement, to thoſe 


— 


[77 unto in his treatiſe on the Pleas of the Crown, p. Wy ſtates the 
flowing caſe from the Year Books: Si jeo baile un bagge d argent a mon ſer- 
* vant a garder, et il fuaſt et allaſt de moy ove le bagge, Art | | 
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or by the moſt extenſive conſtruſtion, murder Lol. The cri 
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S i HE e e be looked upon 2 
I the firſt general jaw which wh away the benefit of 
15 clergy, as the twelfth of Heury the Se 
this privilege from thaſe who were convicted of petit treaſon, 


venth bad only taken 


2 


winals, who are to ſuffer gapitally by this law, àre thoſe 


convicted of murder, ſacrilege, arſon, robbery on the high- 


ways, or in dwelling houſes, che owner, his Wife or children, 


or ſervants being within, and put in fear - From theſe two 


kinds af larceny, enumerated by the ſtatute, it js very clear, 


cat the legiſlature meant to puniſh capitally only thoſe large: 


nies or robberies, ' which were attended not only with the 


loſs - 


of the perſons money or goods, but which were Jikewiſe ac- 


companied with circumſtances of aggrayation and violence. 


As pur ſtatute law at preſent hath taken the benefit of clergy ß 


from many other kinds of larceny, and bath been by many 
thought to have extended the ſeverity of capital puniſhments 


for this offence too far, it may not be improper to take a ſum- | 


mary view of the different acts of parliament, which will be 


found to ariſe from the many and great improvements by. ade 
| and commerce, from century to century. 


Beſore the reign of Edward the Third, it ſeems to be gene- 


rally agreed we had no Wa een in Farhad Whe an 
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Eighth, bad eee increaſed, _ with aha c its natu- 


8045 — « and at a esc from n eee gangs 
of thieves beſet and rifled it [4], which ſeems to have been 


1 OBSERVATIONS ON 


ſilver likewiſe is believed not to have been in great profuſion: 
rents were paid almoft entirely i in kind; and as there was lit- 
tle or no trade, the money was chiefly in the coffers of the 
great barons, centum ſervata clavibus, which no one could 
ſteal, or carry away. As for plate (the great object of temp- 
tation to a thief) there was ſtill leſs to be found, as it appears 


by the wills of ſome of the ancient kings of .ngland,, that 


they diſpoſed of (as particular legacies) pieces of plate, Which 
a gentleman of a common fortune at preſent would not think 


worth a legatee s acceptance. With regard to other kinds of 


furniture, it was clumſy and heavy, conſequently leſs worth 


ſtealing, or if ſtolen could not be carried off; and as for linen, 
wich is the moſt eaſily difpoſed of by the pilferer, it is 
believed that none was worn at this time, as the mountaineers - 
in Wales (Who may be ſuppoſed to live at preſent as the En - 
liſn did, centuries ago) till uſe nothing but flannel. 


Trade, however, by this year of the reign of Henry the 
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. voluit ut i lle aureus curreret proche vigiad: ftlingor oy to which citation is added, 
. * the gold coin therein mentioned muſt have been received as money at the time 


& of its coinage.” From a manuſcfipt communicated to the ſociety by the learned 


Pr. Ducarel, and which manuſcript contains an additional proof of gold beipg 


Vas, before, the ſaine, in the two countries. 


coined in the reign of Henry the Third, by an ra rom arecord in the Tower. 
I am likewiſe informed, that there is now a | treatiſe in the preſs, containing 


Obſervations on the Saxon Weights and Money, which confirms what hath. 


been above advanced. 
{9g} The firſt ſtatute againſt Egyptians paſſed the year before, which recites 


: then to go from place to place in great companies. It appears by Holinſhed's 
Chronicle, that they had invented a language peculiar to themſelves, called Pedlars 
- French, and that they were ſubdivided into fifty-two different claſſes of thieves ; 


the names of which he enumerates, vol. i. p. 183. This very peculiar race of 
people are baniſhed from almoſt every part of Europe; they are in French called 


 Bobemicns; their complexions ſeem to prove, however, that they come originally 


from Egypt, or ſome ſouthern latitude: Cervantes ſays of them, that they ſeem 
de to have been born for no other purpoſe, than that of pilfering.” Robberies 


had at this time increaſed ſo much in France, that Francis the Firit (contemporary 


with Henry the Eighth) iſſued an ordinance for puniſhing this crime by breaking 
on the wheel. Ir appears by this ordinance, that the puniſhment 3's this era 
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The next ſtatute, which takes away the 33 of clergy = 


from larceny, is 5 and'6 Edw. VI. ch. ix. which extends the 


ſtatute of Henry the Eighth, to a robbery in a houſe, where 
the owner, 'or any of his family, happen to be, although they 
are not put in far; which was, in all probability, occaſioned 


c by a houſe having been rifled, whilſt the owner and his family . 
were aſleep, and conſequently not put in fear, though it is a 
8 neceſſary cireumſtance by the ſtatute of Henry the Eighth. 5 

The legiſlature, by the ſame a& (having thus explained the 
the twenty-third year of Henry the Eighth) take away like- 
wile the benefit of clergy from a robbery in a booth, or tent 
in a fair, This protection to the property of a perſon, wo 

kept a ſhop or booth in a fair, atoſe from fairs being much 


more conſiderable than they are at preſent, and poſſibly not 
unlike the great fairs of Germany, in which very conſiderable 


mercantile tranſactions are carried on; whereas with us at 


preſent, the well · ſupplied ſhops in every town and village al- 
moſt (as well as licenſed hawkers) do not-make it neceſſary 


for the inhabitants of the country to wait for a particular anni- 
f verſary, to ſupply the wants of the whole Fear... 


The next ſtatute, which relates to robberies in dwelling- | 


houſes [7], is the 39 Eliz. ch. xv. which recites, that the 


poorer ſort of people were obliged to leave their houſes during 
divine ſervice, without any one in them; as likewiſe when 
N were e in e 8 or buſineſs : : it there- | 


* 
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911 R * was 5 bs the node cable to / kill a e oat. Nox, ron- 
TOM. FAXSIT. $E1. IM. ALTQVIPS. OCCISIT, 10VRE, CAESOS, E3TOD, 


 SEqI, LOVCI, FORTOM. FAXIT, TELOQ, SE, PRAEHENDIER. PROKIBESIT. 


61. IM. ALIQVIPS, OCCISIT. IOQVRE., CARSOS. ESTOD. AST. SEI. Lover. 


FOR TOM. FAXSIT. RE. TELO, SE. PRAEHENDIER. PROHIBESIT, 81. 


LEBER., SIET. PRAE TOR. IM, VERBERARIER, IOVBETQD- EIQUE. Col. 


| FOR TOM, FAXSIT. ADDECITO. SET. SERVOS, SIET, VIRGEIS. CAESOS. EX. ie” 
SAXO., DEICITOR. SEI. IMPOBES., 311 7. PRAE TORTS, ARBITRATYY, VER» 


BERATOS; NOXSIAM. SARCITO, This law is remarkable not only for the 


matter, but for the language and orthography. of "it: It ſeems from this ſpelling, - 


that the Romans generally pronounced their « as the Grecians did their, and as. 


the French now pronounce thoſe yowels when Joined together: at leaſt this obſes- 
vation holds true in thoſe ſyllables of Words, which are not final, as in x Joure, 1 


ſtead of jure; and the Roman name of Lucullus, which is in Ge dee la 
the ef of words, o is uſed inſtead of the more modern ſpelling wich u, as in 


- caſes, inſtead of cæſus, which agrees with the Greek termination of > x: * i 
| Bar — of A Rog "It may be e the baton: that the Romans pronounced 


the letter i like an e, and-as maſt of the nations in ROPE nn it, as leber is. 
75 LN 2 5 1 | Fe fore 
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fore enacts, that if any perſon call Real f ds pas any 


2 8 L dwelling-houſe (though no 'one is within ) w ich. 'exceed' the 
| of Rue ſhillings, 1 he ſhall be  exclyded from the benefit 


_ By. tt is time tenants had provuired' from their enen 3 
r terms of years; and having /: a more permanent intereſt in 


hy heir farms, they. could afford to improve them, | and reaped 
the honeſt fruits of their inguſtry. As their rents were now 


in money, they myſt at times have had conſiderable ſums 


38+? 


in theithquſes, and perbaps a filver | ſpoon, or Une, to.tempt 

4 the 6 who watched the opportunity of every/ one bein 

| abſent, and 'by that. means not only plu de e hout 
with eaſe, bur evaded the two former Haines, both of 


Which required the owner, or ſome of his family, to be in 


. the houſe, at che time the roþbery was committed. 
a Tegiftature having | thus otected the property of the 
| PRES, * the third year of in and Mai 1 [5] (when 
trade Had infinite F ; ſhew che fame protein to 
the property of another molt uſeful claſs of men to focie » Viz. 


| the merchants, and enact, that «< if any one. ſhall ſte: 
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ith Th Neely of e the bird 8 ales the : 
 foptifting af) takes away clergy from him, who ſhall Private 


ly ſteal goods to the value of five ſhillings, from any /bop, ar 
ware-houſe, coach-houſe, or fable. This laſt ſtatute, beſides 


including conch-bouſes aud ables, does not make it neceſſary, 
that the ſhop or ware-houſe ſball hx adjoining to the divelling- 


houſe, Which. is required by the 3d of William and. Marys and : 


1 the rather” ako notice of this diſtinétion W the two 
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| Telenz 10 ſteal black lead fromthe, mine, 


12 bs Rhone 5 
1 have ae 15 tis ſtate of the ee — - 


- which' relate to the robbing of the dwelling-houſe 15 or 


. building i in ſome meaſure connected with it Li, to ſhew the 
one natural y to follow and ariſe out of the 'other, from the | 


alterations of circumſtances from time to time, and chie 


from, increaſe of trade; as alſo to juſtify t the ſtatutes from be- 


ing conſidered as top. We What hath beſides contributed 


perhaps to the opinion, which many have formed, that our 


laws, with relation to the puniſhment of this offence, are too 


Þ1 loody, i is, perhaps, the compariſon of the Engliſh ſtatutes 


with thoſe of other countries; but till a country can be 
found, which contains equal property and riches, the com- 


pariſon cannot be 2 juſt one LEE. I allow that, by the laws 


of moſt countries, this offEnce is not a capital one [ 21; and 
Plato obſerves, from a paſſage in the Odyſſey, that, in the 


time of Homer, it was not conſidered as a W but rather 
e a man's charaQter, | 


1 
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2 As for other Jarcenies, it is wall known, dat they are e A 
[w A rue of the late king hath indeed gone much further, by making it 
en Wi of es 


- bod e when Cur: 


Fu informs by. the g ny of Kenneth, t ieves were to be uniſhed 
with death; Hi 05 of Athelſtan, a freeman Was to he 8 58 from a 
cliff, and a 185 wy be ſtoned. It ſhould 2 likewiſe, that theft was puniſhed 
by death by the old Welſh laws, as a particular cliff is ſhewn in Merionethſhife, 
Between Dolgelly and Tal-lyn, from whence the criminal (agreeable to the laws of 
Athelſtan) uſed to be precipitated : there is likewiſe a traditional ſtory, that a 


criminal deſiring the ſheriff to ſnake hands with him before he died, involved him 


likewiſe in his fate and puniſhment. 
Fuller (in his Wo ) gives an account. of an ordinance of Edward the Firſt, 


vith regard to the ſtealing lead or ſilver ore from the Derby-ſhire mines. For th 


third offence, a knife was to be ſtuck through the hand of. — criminal fixed. on 


table, in which agony and attitude he was to —— till * ied ink 
With 


Og I 


c 
EVIL ONT 


= EIT 
8 —— 


4 ” * = © * 
5 & 5 5 8 — 0 K «0 ” 
1 a 
a : 4 ” 4 * " 4 
. 2 . * , BD. : 
——— — 2 .. — — EIS INT. - — . — — ——— . 5 I 90 — —— — — — - 8 — _ - ra ences n — nad Td 
— — — op " - _ . * * - I _ 3 K EE 
DIRT —˙O way. ̃ CARR EIA ESI = q - IT 2 a 3 ; — 1— * 2 
_ 4 5 — — — b, bo _— — 2 323 CNT 
- - X — 7 . —— — 2 r ˙ Ä 2 . ͤÄTTTTTTTTTTT—T—T—T—T—TCTCTC—T—C—T——.... . CES = 
— — STE NIN = — — 5 * - 7 — — 7 4 3 _ — * 2 8 * = - . 1 22 - — . = r LAT — PCS = 1 
—— . — - * 4 — — — — 1 n - PG TI => — = . 1 . - 

— = — * — 8 — * > 3 — — — gen » - — — 4 — £ a — 


— rr CEA Coy * 2 i 
. ITE I RE I 


352 4 8 OBSERVATIONS PI 
Wien regard to the 8 partans, it ĩs well known that Lycur: 
Sus is ſaid to have promoted i it by his laws. If this realy was 


one of his inſtitutions, it ſeryes only to prove. the general“ 
_— 2s he was in all inftances a moſt paradoxical legiſlator. | 
E ſhould, however, ſuppoſe that we have a very imperfect - 


and i inaccurate account of the Spartan cuſtoms and manners 
x], as their inſtitutions were of a moſt forbidding nature to a 
ſtranger, who. would not: therefote live with them; and 


the Spartans themſelves were, by their laws and education, ? 
obliged, to be illiterate ; we therefore cannot be informed 


dy a Spartan writer, I ſhould therefore ſuppoſe that this 
encouragement of theft hath been miſunderſtood, from an · 
encouragement given by their legiſlator, to make incur- 


ſions and depredations [a] upon the neighbouring ſtates, 


which tended to keep up their perpetual wars, and martial 


diſpoſition : as for a theft at home between Spartan and Spar- 
tan, Lycurgus had taken care that there ſhould be N 5 


to ſteal. 
The 8 1 this „ in their 3 9 LO 
with death: the ſenatorial order, however, were even exempted 


from any proſecurion for this crime, according to Dio Caſſius. | 
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Tl Xenophon indeed hath written an Sen ee which is entitled 


56 Ale Nee; but the diſtance of time between him and Lycurgus 


muſt have made the traditions and account of the Spartan laws very little to be 
depended upon, as Lycurgus is ſaid by Plutarch to have lived in the firſt Olympiad, 
and Xenophon is ſuppoſed to have flouriſhed in the 94th. Another reaſon that 
_ invalidates the teſtimony of Xenophon likewiſe is, that his treatiſe upon the La- 
cedæmonian laws and cuſtoms is followed by another on thoſe of the Athenians, : 
which (with the pique of a baniſhed citizen) he endeavours to repreſent as inferior. 
Allowing however what he ſays with regard to the permiſſion of larceny by 
Lycurgus, he confines it to theft of victuals, and that by an hungry man: 
es J u Un0 Ap & your &,v dene, &Tpoypoyes ur abo 2x Jene 
Aan d & beo Jul, NN De N ipnxer For of T6 A emueps rag 
Ed. Henr. Ste h. p. 394. Plutarch likewiſe (who by living ſo much later than 
_ Xenophon is ſtill leſs to be relied | upon) agrees in confining this 2 to the 
| theft of vietuals, xataleon 35 x % TOY gi io 6, Ti&r JU br al, A e,? 
evevos Sm Tols xaJevIzorv, # 5 Heeg QUAGGTEEL. Francofurti, 

620, vol, 1. o. 
: | a] 1] have 1 85 obſerved, on the fourth of Henry the Fourth, that the civilized 
Athenians were required, by one of their laws, to make depredations twice a er 

upon the people of Megara. 

{5] Dio Caſſ. l. xlix. p. 477. edit. Hen. Steph. 3 before obſerved, p. 301. 
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H E 1 — of this l e the triaf of 
piracy, or other capital offences committed on the high 

i. which the preamble recites to have frequently been 
committed with i impunity, becauſe the trial before the admi- 
ral, cr his commiſſary, was according to the rules of the civil 
law, which requires either confeſſion of the criminal, er proof 
z indifferent witneſſes. The ſtatute after this recital directs, | 

that ſuch offences ſhall for the future be tried by the king's 

- commiſſion, in any county, in like form and wander, as if 

the crime had been committed on ſhore. 

I ſhould conceive that this ſtatute was drawn by the then 

judge of the admiralty, as it contains a moſt ſtrong and unde- 

ſerved refleQion on the common law, by the reciting ** that 

indifferent witneſſes were not required at the trial by common 

e Jaw, as they are by the civil law,” It is true, that more 

| .._ exceptions to the teſtimony of witneſſes are allowed by the. 

5. civil 1 855 than 25 the law of Duns 19 ; but they are only 

„ excepꝛions 
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10 By. the old French un, the objeions to the competency” of i are 
fil} more numerous than by the Roman law. Thus Beaumanoir, in his Coutumes 
de Beauvoiſis, Batars er ſerfs doivent etre deboute de leur teſmoignage, ſe le querele 
e contre ſerf ou contre batar ; męſiau ne doit pas etre oi en teſmoignage, car coutume 
© &. Paccorde que ili ſoient debonte de la converſation des autres gent; chau qui ſont a men 
g er a men par, ou en me mainburnie, ne doi went pas etre oi en teſmoignage pour 
Ho both the language and orthography, of the above citation are very 
ant 1 all tranſlate ſome of the more unuſual terms. Maſau ſignifies a leper ; 
it is ſometimes in this author written mefie et mezle, which agrees with our ſenſe. 
ol the word meaſly, when applied to ſwines fleſh : ſuch a difference inthe ſpelling r 
of a word will not ſurprize any one, ho hath happened to read many old au-- . 
thors, in any of the modern languages. Chaux gui ſont a men pain, et a men pot, 
on en majnburnie, ſignifies thoſe wide car my bread, or partake of my pot, or are under 
ay guardianhhip, 
This treatiſe r eee is ſo ſyſtematical and complete, and throws ſo 
much light upon our ancient common law, that it cannot be too much recom- 
- mended to the peruſal of the Engliſh antiquary, hiſtorian, or lawyer. He kept 
tte courts of the Comte de Clermont, and gives an account of the c 
laws of Beauvoiſis (which is a diſtrict of county about forty miles to the north- 
Ward of Paris) as they prevailed in the year 1283. He is conſequently a more 
os AOL writer than Littleton, and, to _ with all. due deference to this 9 94 
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the inoſt fall and ſatis factory "eviderice; and ſueh evadenes 
cannot be expected —_— IN this prramdley bY lnplicadody 
fil withaſfes fe pop 1800 fuk $39 8 
There is 4 Partuthefis — of ambigufty weite thrown 
inte vn preanible, * relatés = the cone bf the uE 
mina require 50 the civil Hive (wb they win lader d 
wit hn torture br paint). I ſhall Hor: d weh however; upon 
che true meaning of cbfHHrbction of che greumblef buy (Hall. 
only dbſerve, that the practice of tortuling xriimigals is not 
ſpoken of with afry great abhbrrente by ih legiſſaturs 3 wyy 
| ſeems to be recited as allowed to have been Präctiſed im cis 
Country, in All offences tried befoie the admtfal. I baue] in 
my obfervativne n the” ſtatute of Weftimintter the firlt, en- 
dervoufred to fptove; that torture (though not frequently uſed) 
wis not"abſolately tnknowh in England, ſinte Which ſothead- 
ditional prodfs hive dtrurfed. Oldmixen in his biſtory f 
iſſerts, that toftute was. afed, in 1389 'againft ene Simpfbn, 
to extort a conſeſſion /]; and Sir Malter Kali at his tial 
mention, that Lans as thitdthed With ink rack dud that = 
the "keeper of this horrid: Iniſtrüſhent was ſent for, wich 
bene . hr omg that beta une bas gdus0 35 


411 {Ih 197 T1 ERRIOY wrt. 7 „SI 9 1 1 11 30 


4 1 ty . x ” 3, s p 
COTE TOO 


okey Toth, Perhaps a plies ee eee ee, And 


2 does nt pertrit a cim tô he evhvifted;' Bur: ue 


laws of the two countries were at this time very fimilar, eſpecially of the more 


northern parts of France; if it wanted other Ae commentators upom- che 
oldeſt French law. books cite Littleton as illuſtrating their cuſtoms. 
Mr Hohard; allo; 4 learned pow he 6 parlalnent of Dieppe in Norman. 
1th i bee LIttleton into modern French, to which 
„Fete, ſome-other of the » n 


0 ems e Jenin whe comm — 
_—_— and tay; "here, by opp © fene of fe of mat 
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We find Carnifich . 0 pe x ee e 
| if we find by Cr it yen uſual topick of diſpute, what kind of credit 25 
co be given to evidence thus procured, A gueftionihue disinna, cu denidh/irub;- 


d mus majores noftros veri inveniendi cauſa tormentis er cruciatibus queri-woluiſſe, et 


 oſuvimo dolare cogi, ut, quicquid ſcian, , 5 the ſame appears, likewiſe, by 2 
8 55 book of Winn, 1 5 5 
| | bo 5 


— 


b (ſince the rages edition), eigen which Links be 


8 Norfolk 's ſervants were tortured b = order of Elizabeth 


ö OBSERVATIONS: o 
füonally uſed, otherwiſe there would not have been a regular 
uſtody of it, : If my memory does not 


officer; who had the -cuſtod 
fail me, the yeomen of the guard ſhew, at the Tower, ſome 


5 of theſe diabolical inſtruments at this day ſg);ʒ· 


Torture ſtill continues to be uſed in moſt countries of Eus, 


rope, and amongſt the reſt, in France; though honeſt Mon- 
dtaigne hath witten with great warmth. and freedom agaipſt it; 
[4]. Monteſquieu hath likewiſe a ſhort chapter, by Which 
he would mean to condemn it; but it is the moſt: fantaſtical, 
and/whimfical-in his whole work of the Eſprit dis loix + the, 
very great ability and learning, which appear almoſt in ever 5 
> other part of it, entitle him, aner, oP theſe, and greater 


ies, with his readers. 


1 2 (19 3 


-» The preſent king of Pruſſia Kathe 


% magne- aux malfaiteurs apres quils font. convaincus, afip, 


e Garracher de leur propre bouche i aveu de leurs crimes: elle 

«ſe donne en France pour averer le fait, ou pour decouyrir 

, & les ee II. N ans 
ce. Pruſſe [i]. 8 
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The 6th: e of this Natute 


| vol; of good and ſtrong horſes, to which there was a very 


partieular attention paid at preſent, as appears by ſeveral laws 


of this reign, with the ſame title: the means of ſecuring 
5 ſtrength"in the future breed of horfes, is by direQing,” TRIES | 
5 Kallion FFF en —.— TRE duch 
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uke of Exeter, in the reign of Henry 


Hiſtory other inſtamces e 
'Throgwiarton; juſtice of- Cheſter, 
Burnet likewiſe, in hiſtory of the Reformation, men- 
was-tortured at the Tower in the year 1546, and that the, 
lord chancellor, rhrowing off his gown, drew the rack ſo ſeverely, that he almo 
tore her body aſunder, vol. i. p. 342. N ec 
proud to men 
that it appears by the Cecil — — (publiſhed 3 1 that all the duke 


vol; ii. p. 591. 
tions that une 
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to bis eee aboliſhed, 2 
| 17 55 his own dominions. La queſtion, ſe donne en Aller 


ne 1 queſtion eſt abolis * | 
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Lord Coke, in his —— X, rok or 5 — | 
1488 anos i phi hw 5 
the Sixth, and condemns the uſe of it; Campian, a jeſuit, was put to the rack in 
the reign: of Elizabeth, Cambd. Eliz. p. 476. and in Collier's Eccleſiaſtical. 
> ſame reign are mentioned, and particularly 
Francit dee, + who-was eldeſt ſon: of abr ; 
op 


5 


| 4 H E N R y VIII. =... 
e High wh. "Carew (in his account JF ORR ſes, that 
this law hath been the occaſion of loſing x” ſmaller and more 
uſeful horſe, Which was almoſt peculiar to that county z. and 
Whether from the ſame cauſe I will not pretend to ſay, but it 
is Certain, that the fmall breed of horſes is now almoſt entire- 
17 joſt in Wales.” It may, perhaps, appear to be à Whimſical 
cConjecture; but T ſhould ſuppoſe, that the occaſion of defiring) 
a ſtronger breed f horſes than the country naturally produced, 
aroſe from tournaments,” as well as other very expenſive and 
: magnificent pagentries of the early parts of this reign, which 
alf Riſtorians agree were exceflive II]. Beſides this, we find 
3 by 14 and 15 Hen. VIII. ch. iv. that a gteat number of Engs : 
| bHilimen went into foreign ſervices; and as armour was tilt ET 
uſed,” no horſe was proper for ſuch an officer except horſe of | 
Frevipth, and, even "after his return; tie continue t Want⸗ 
the ſame breed for a tilt or tournament, 0 ag | 
Taue roth chapter relates to uſes and Vine and thers is 4 
7 proclamation e hor <oiſeqien6>'Vf'ie Wanne, in 1 
ann year. 5 : 6 „ e TOLDEDR Of n 5 5 
Much hath been lag with regard to benennen 1 
ibecHtehkeg ariſing from uſes and truſts. Dort, one of the - if 
| judges at the time this act paſſed, ſays, 4c it i is Abſurd at! f 
* would enfeöf another with wy ages | 8 Ken ae 00 1 
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I 2 1 2 Hen. Wa „lch be 4M) length bg; 
reid "ER the breed of large horſes appears, | — 18 
ſome of wn cognitions are rather fingular. Every archbiſhop and duke are obſi ed | Ei 
under. penalties to keep ſeven ſtoned trotting horſes for the ſaddle, each of whi „„ 
1 8 hands high/ar'the age of years. There are afterwards nts 0] 
19 minut ute directions with regard to the number of the ſame kind of horſes, v bich „CC 
- | . aretobe kept by other ranks and degrees; and the laſt mentioned is that 2574 
I © cituatiperſon having benefices to the amount of rl, per ann, or a „„ 
whoſe, wife tall wp wear any French hood or bonet of velvet, whoare obliged (under ED 
the penalty of 207) tb keep one ſuch trottir}s” Rane” horſe for the ſaddle. Tes : 
ſtatute continued unrepealed till the twenty-firſt of James the Firſt, which is the hs 
molt comprehenſive act of repeal in the Statute- book. 1t was indeed previouſly 5 


+ repealed by 8 Eliz, ch. viii. as to the Ifle of Ely, Cambridgeſhire, and max 
f other counties, which the preamble recites, on account of their rottenneſſe, 
=: A moiſture, , and wateriſhneſſe, FF | gt 
u Ze." ; EE” * 8 


[II Sir e eee the colleQion of his Poems, which go poder, the 
name of Epigrams, pays his court to the new king, by. commending both the - | 
e of his tournamenta, and the good regulations which he had intro- . 

| — I more ſafe than it 2 yeh 
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4 d A 7ruſt.is the. dame In , and whether. ee ce, uſes 
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hich is a long one) the great point is agitated, whether a 1 


or truſts by the ancient common law. . 


The firſt caſe in Which the court; of Chancery. demie 


upon 4 feoffment to an uſe, ſeems. to haye been in the 18th 
ef Edward the Fourth TJ. A. married woman, made her will, 


1 2 enfeolfed. fealfees. to the uſe. of her.huſhand and herſelf in 
bee; the huſband ſued; a ſubpeena againſt the Teoffees, io arder 


= 9 — 6 the opinion of the court, whether this, will was good 


or got and it was conſidered as a caſe. of * ſome importance, | 
en lay. Judges, aſſiſted the chanoallar. One of e 
of. onfeirnce 3 the . vdges, in cqncurreace with che chan- | 


 exllep, agreed, that, ds the will was void at Famer. 0 15 


was void, likewiſe, in that. qurt....... - 
Ebbe nest este i in Eater term the went k 
the Fourth. when it v8 ane to make the ae 
an infant, under the age of fifteen, good, after the xecutiqn 


of which he made 3 ſecret truſt to the fgoffees by parol. 


This vs likewiſe determined to he void and; in the fiftcenth 


CE wa the Seventh, it is agreed by the. judges, that the 


ceftuy; que uſe hath. no-right wharſogver rothe land, daß by; per- | 


| miſſion of the feoffees. 


 --Pheſo caſes arg not, indeed, duch as vill he probably locked 
©" after, by a modern praciifer in g court of, equity: they ſh oh : 


however; that theſe: amm, 
5 wets | Hiſt 9 Mane 
ig Röm eech and, Werette, EY "ivy 
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them Lp J. It would have been ſtill more commendable, 
perhaps, to have, in many inſtances, aboliſhed them; for 
why is any one, either in the poſſeſſion or transferring of his 
property, moſt unneceſſarily to make uſe of the intervention 


and name of another ? at leaſt, in the greater part of worldly 


tranſactions, this is by no means requiſite. As Lord Bacon 
. hath an elaborate reading on this ſtatute, and which ſeems to 
be much the moſt accurate and complete of all his treatiſes on 
ou law ; I ſhall not obtrude any of my own crude obſeryati- 


refer the reader to this more ſatisfaQtory autho- 


= he latter part of this ſtatute relates to. wills; ; and as every 
one for the two laſt centuries has had the power of deviſing 


his land, it may perhaps be thought extraordinary, that this 


power ſhould not have been derived from the common law 
7. but from an act of parliament. The reaſon of this 1 
take to ariſe from ſo few. being capable formerly of writing A 


will, or having an opportunity to procure a perſon who could 


write what they dictated. If it is ſaid, that by the common 
law every one had a right thus to dipoſe of his perſonal pro- 
perty; the anſwer is, that perſonal eſtate was anciently one 
of thoſe minima, de quibus lex non curat. Beſides this, land 
could not be transferred without the conſent of the king, or 
the ſuperior lord; and a fine was paid for the obtaining his 


conſent to ſuch Stan. The will, moreover, could not 


be opened, or known, till after the teſtator's death; and poſ- 
ſibly the deyiſee was the mortal enemy of the feudal 1 1 who 
could not permit ſuch a tenant to be impoſed upon him. 
| Theſe, or other reaſons, muſt have occaſioned this power's 
not being a a the owner of land by the common law ; as 


by mor othe 
which 


** * 


* * — 


51. It is one ef the inftruQions to the earl of Suſſex, lord- Gepe of Ireland, i 


ls he ſhould introduce à ſtatute of uſes. Cox's hiſtory of Ireland, p. 315. The 
reaſom of which · prob ably was, that the forfeitures to the king might not be evaded. 

{q] There are inſtances in Rymer of the kings of England empowering parti- 
cata perſons to make their wills : Edward the Third gives ſuch à power to his fon 
the Black prince. 

r] By the laws of the twelve tables, «ti guiſque legaſſit, ita jus eſto. There are 
many regulations with regard to wills in the Koran ; and Herrera mentions, that 
the native Mexicans had this power; ſo that it may be ſald to prevail as law in 
three parts of the globe, It is difficult to know, in the ancient laws collected 4 

Aa  —Lindenbrogue 


laws [ 74 the Wange hath this indulgence, 5 
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370 OBSERVATIONS ON | 
wich ſeems to be a great ſpur to induſtry, as well as a ſecu- 
rity of the dutiful behaviour of the family and relations, to 
"= who is inveſted with ſuch 2 power. | 
As wills are often conſtrued contrary to a fundamental 8 
= viz. that they are to be expounded agreeably to the intention, 
the teſtator might as well have continued to have had no ſuch 
power. The reaſon generally given for theſe deciſions is, that 


precedents of other adjudged caſes muſt be followed, as others 


wiſe the law will be uncertain, and advocates will not know 
how to adviſe their clients. The anſwer to this ſeems to be, 
that there cannot be a caſe in point, without the two wills are 
Tonceived in verbis ipſiſimis, and made by teſtators in the 
ſame ſituation and cireumſtances; for it. is ſure ſtrange to 
contend, that the will of a duke and a mechanic can be made 


with the ſame views. The firſt will probably be a mere will 


of pride, the other poſſibly of affection and equity; and if 
the intention of the teſtator is to be followed (which all agree, 


If it does not contradict a rule of law [s]) the ſame words may 


reaſonably receive a different conſtruction. 

As for the objection, that advocates would not know how to 
adviſe their clints, if precedents were nat followed, J ſhould think 
it may be ſtill more eaſily. anſwered: the advocate ſhould 
read the will, and find out the teſtator's intention, without 
conſidering what determinations have been made upon other 


wills; and I remember to have heard a learned judge, within 
theſe few years, thank the bar, for not having, in an argument 


upon a will; cited any caſes, as every will was to ſtand upon 
its own bottom. If it would not be thought too preſumptu- 


ous, I would venture ftill to go further and contend, that the 


| ſame rule ſhould prevail with regard to the conſtruction of a 
deed ; nor is it proper to ſuppoſe, that they are all drawn 
with The ſtricteſt accuracy and beſt advice, when it is well 
&nown, that the greater part are never reviſed, but by thoſe 


whoſe . imperfeQt knowledge of the law is, perhaps, rather 
productive of more rere, than 11 the deed was penned 


3 


3 5 1 8 OY 


a” _ 


Lindenbrogue and Blutes, whether the Gare had this power or 8 as Ma- 
billon, obſerves, that in the early ages teftamentum fignified any kind of contract. 
De Dipl. p. 

3 Ty. 2 if 5 teſtator deviſes a perpetuity, which he cannot do by any words, 
though moſt clearly — of his intendon. | 
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by « one who had not had what is called a Profeſſional educa- 
tion. It is in ſhort to ſuppoſe what is contrary to the 
fact, and every one's experience; and an argument built 
upon ſuch a ſuppoſal can never carry with it, on ns 
any grene weight. | | a | 1 


* 
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STATUTES MADE AT WESTMINSTER, 
| 31 Haw VIII. A. D. 1539. 


HIS ſeſſion of parliament is remarkable, not only 
for ſome of the laws which continue in force, but 


 - likewiſe for others which were preferred, and rejected, as well 
as ſome which paſſed indeed, but were either repealed, or ſuf- 


fered to expire. The manuſcript Calendar of the Journals 
of the houſe of Lords begins with this reign, and by that it 
appears, that in this year, viz. 1539, a bill was preferred to 

the houſe of Lords, by the lord chaneellor, concerning huſbands 
and wives, together with a book containing diverſe heads thereon. 


We have no further light from the Calendar with regard to - 


this bill, which muſt be allowed to have an extraordinary 
title. I ſhould ſuppoſe, however, that the purport of it was, 
to make divorces and ſeparations more eaſy z and that the 
book, which the chancellor brought with him to the houſe, 


was a treatiſe, written by Henry the Eighth, on that ſub- 


and to have entered the liſts as a polemical divine: his own 
ivorce from Katharine of Arragon having raiſed ſo warm a con- 
troverſy, it is probable he had read much upon this particular 
ſubje& ; and it muſt have made the deeper impreſſion, as he 
was ſo much intereſted, in the deciſion of that point. 
The 8th chapter of this ſtatute enacts, that the king with 


: 2 He is well-known to have Been a man of letters [], 
d 


the advice of his council, may ſet forth proclamations, under 


ſuch pains and penalties as he ſhall think proper, provided 


one leaves the kingdom, with intention to avoid a proſecution 
thereon, he is adjudged to be a traytor. This ſtatute 
properly repealed by the Firſt of Edward the Sixth, and muſt 
be allowed to be, perhaps, the moſt unconſtitutional of all 


they do not extend to forfeiture of land or life; e any 


tdtle tyrannical acts of this reign, The latter part of it is ſo 


1” T. a = — 


L.] He was, likewiſe, very muſical and a compoſer. An anthem of his com- 


peoſition is frequently ſung at Chriſt church cathedral : it is what is called a full 


anthem, without any ſolo part, and the harmony is good. 


| ſingular 


molt - 
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ſingular, that it muſt have been occafioned by an intention to 
iſſue a proclamation, which would have immediately affected 


ſome particular perſon, who would probably leave the king- 


dom. I muſt admit, however, that I cannot, from the hiſto- 
ry of the times, diſcover what perſon was in yiew. 


The 1oth chapter is entitled, for placing of 1 the Lord.; 8 


the Calendar of that houſe informs us, that it was preſented 
by the lord chancellor, and by the king's eſpecial command. Bi- 
ſhop Burnet, in his hiſtory of the Reformation, obſerves upon 
| ſome miſtakes of Selden, with regard to this ſtatute : 


There is another act, which but collaterally belongs to | 


ce 
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* 
* 
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eccleſiaſtical affairs, and therefore ſhall be but ſlightly 
touched, It is the act of the precedency of the officers 
of ſtate, by which the lord vice-gerent has the precedence 
of all perſons in the kingdom, next the royal family: and 
on this I muſt make one remark, which may ſeem very 
improper for one of my profeſſion : eſpecially when it is an 
animadverſion on one of the greateſt men that any age has 
produced, the moſt learned Mr, Selden. He, in his Titles 
of honour fays, That this ſtatute was neyer printed in 
the ſtatute- book, and but incorrectly by another, and that 


therefore he inſerts it literally as is in the record.“ In which 


there are two miſtakes. For it is printed i in the ſtatute- 
book that was ſet out in that king's reign, though left out 
in ſome later ſtatute-books ; 3 and that which he prints, is 
not exactly according to the record, For as he prints it, 
the biſhop of London is not named in the precedency z 
which is not according to the parliament-roll, in which the 
biſhop of London has the precedence next the archbiſhop 
of Vork; and though this is corrected in a poſthumous 


edition, yet in that ſet out by himſelf, it is wanting: nor 
is that omiſſion among the errors of the preſs, for though 


there are many of theſe gathered to be amended, this is 
none of them, This I do not take notice of out of any 


vanity, or humour of cenſuring a man ſo great in all ſorts 
of learning; but my deſign is only to let ingenious perſons 
ſee, that they ought not to take © Ts on, truſt eaſily, no 


not from the greateſt authors LJ.“ 


[e] Burnet, vol. i. p. 264. 
. The 
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The 13th chapter of this ſtatute laid the ax to the root of 7 


popery, by the diſſolution of monaſteries and abbies. Biſhop 
Burnet informs us, that previous to this diſſolution there was a 
book written by one Simon Fiſh, of Gray's-Inn, entitled 


The ſupplicatian of the beggars, againſt the ftrong and idle, 


| which was preſented to the king by Anne Boleyn, and had at 
that time a great run. The preamble recites a 
free ſurrender [w] by the eccleſiaſtical houſes, which I ſhall, 
Without heſitation, add to the liſt of ſtatutes which recite 
| falſhoods. 

It is generally ſuppoſed, that this diflolution of monaſteries 


. occaſioned the proviſionſfor the poor in the latter end of queen 
Elizabeth, which I ſhould much doubt. In the firſt place I 


do not find, that great numbers of poor are ſubſiſted by the 
monaſteries, which continue ſtill in the Roman Catholick 
countries; and Dr. Ducarel informs us [x]. that he paid a 


particular attention to this in the province of Normandy, and 
could not find that the poor had any very conſiderable charity, 


or ſupport, from the religious houſes ; beſides this, the forty- 
third of Elizabeth was near ſixty years after the diſſolution 
and if the poor, at any time, found the difference, it muſt 


have been more ſenſibly wo in the firſt us after this ſtatute 


took place. 

Though the law was not Weben attended with that moſt 
terrible and inhumane conſequenee, the ſtarving of the poor; 
yet T ſhould imagine, that it was the occaſion of a great in- 


creaſe of law ſuits, Roper, in his life of Sir Thomas More, 


informs us, that Sir Thomas, who was an advocate of the 
greateſt eminence, and in full buſineſs, did not, by his pro- 
feſſion, make above four hundred pounds per annum; and 
there: is- a common tradition in Weſtminſter-hall, that Sir 
Edward Coke's gains, at leaft, equalled thoſe of a modern 
Tm mmm [ 51. It is likewiſe ſaid, that the value of 


8 * 1 
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lol The form of this ſurrender may be ſeen in Burnet's Fey of the Refor- 
mation. 

x] In a tour through Normandy, publiſhed in 1755. 

y * It bach been gg to me, ſince" the former eee that it ee by 
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the places of the prothonotaries [z] of the common pleas, in 


the reign of Queen Elizabeth, were at leaſt ten thouſand. 
pqunds per annum, Theſe facts ſeem indubitably to prove, 


that, ſoon after the preſent ſtatute, the buſineſs of the courts 
of Weſtminſter- hall had infinitely increaſed [a]. The diſſo- 
lution of the monaſteries. threw that land into circulation, 
which before was unalienably fixed in a religious houſe ; and 
it may be remarked that colleges have very few law ſuits , be- 
ing flux bodies, they chooſe the immediate dividend, rather 
than wait the event of a tedious and expenſive law ſuit. 
The compilers of the parliamentary hiſtory mention the 


having ſeen an edition of Fabian's Chronicle, in which the 


word Pope is eraſed throughout, and from thence ſuppoſe a 


| proclamation to have iſſued this year, in which it was forbid. 


to uſe this odious name, It ſhould, perhaps, be rather attri- 
buted to the indiſcreet zeal of ſome enthuſiaſtick reformer. 
Proteſtantiſm hath been ſo long eſtabliſhed in this country, 
and to it's ſo very great improvement and proſperity, that one 
may venture to mention a ſuppoſed advantage to Chriſtendom, 
from the great influence and aſcendency which the popes for= 
merly claimed, without being ſuſpe&ed of being tainted with 
the groſs abſurdity of the popiſh doctrines, or a wiſh to ſee 
them re-eſtabliſhed. As Engliſhmen, we are particularly in- 
dignant at the ſubmiſſion made by, king John of his crown 


and rights to the ſee of Rome (and with reaſon) ; but ſtill 


there ,was a great uſe to Europe in general, from there being 
a common referee in all- matters of diſpute, who could not 


himſelf ever think of extending his dominions, though he 


often might make a moſt improper uſe of his power as as a me- 
diator [5] | 


# 


{= Poffibly there was at t that time but one be 1 of three. 


a} If it ſhould be aſked what may have occaſioned the preſent great decreaſs - 


of law buſin 18, I ſhould ſuppoſe that it ariſes from the ſtamp duties, and the law” 
being more certain, and underſtood upon principles, but chiefly from 120 millions 
being veſted in the funds, with regard to the ſecurity of which no diſpute can' 
ariſe, I ſuppoſe by this, the remaining part of the national debt to belong to 


foreigners. 

(5) The popes have raiſed moſt exorbitant contributions upon the different- 
„ of Europe, profeſſing Chriſtianity, by every kind of abuſe; but they 
have ſeldom thought of extending their dominions, and the papal territories are. 
not believed at preſent to be much larger than they were many Centuries 0. 
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| Muſb not a Proteſtant then admit, that (when the weaker 
power was oppreſſed by the more powerful, and when there 


were no alliances between the different parts of Europe to 


ſupport each other with a certain number of troops, in caſe of 
an attack). there was often convenience in appealing to a me- 
diator, who by the terror of his anathemas might ſay, and 
ſay with effect, Your conqueſt and oppreſſion muſt not ex- 
tend any further, I have taken the oppreſſed under my protetti- 
on? and was not England delivered from a foreign army in 
the centre of the country, and 3 5 chiefly by the interceſſion 
and menaces of the pope [c]. 

The 14th chapter of this Se is entitled; « An af for 
« abaliſhing diverſity of opinions in certain articles concerning the 
& Chriſtian religion,” and which I ſhould not have obſerved 


upon, did not Grafton in his Chronicle inform us, that it was 


called the Bloody Statute 1 a]. 


1 2 
1 - 4 


— „?— — 


3 The aum of Lewis, the ſon of Philip of France, who acted not varch * 
an ally of the barons, but actually claimed 1285 crown of England. 
LA J Grafton's Chron, p. 174. 
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vas not tranſlated into Welſh till the year 1567, in conſequence 
which gives a very extraordinary reaſon for it, viz. that it might promote the 


L397) 


STATUTES MADE AT e 


34 5 35 Heat vn. A. D. 130873 


H E firft chupter of the ; Wu of this year is {levelled 


againſt the falſe tranflation of the Bible by Tindal; and 


ikewiſe directs, that the New Teſtament, in Engliſh fe], 


_ ſhall not be read by women, artificers, prentibes, Journeymen, 


ſerving men of the degree of yeomen, or under. 
The original name of this Tindal was Hitchens [F]: he 
travelled much in Germany; and printed his tranſlation of the 


New teſtament at Antwerp in 1 526, and afterwards both the 
Old and New Teſtament at Paris in 1536 [g]. Biſhop Bur- 
nent informs us, that the oppoſition to this tranſlation arofe 
from the convocation [Y], who, within three years after- 
wards, publiſhed another tranſlation under their own in- 
ſpection; and yet it is very ſingular that he does not give 


us the names of thoſe who were thus employed by authority 


Iii. 


It is generally ſuppoſed, that the Engliſh of the Bible hath 


fixed our language, which ſeems to have been too implicitly | 
admitted. Surely the modern Engliſh differs much, both in 


1 r . a 2 1 


DE p ? . — 


141 In the year 1539, a proclamation iſſued De Biblis in wulgari non edendis, 
Ames's hiſtory of Printing, p. 542; and, in the year 1541, another proclamation 
iſſued, that there ſhould be a Bible in every church, Fab. Chron. - $46. The Bible 

5 Eliz. ch. viii. 


knowledge of tbe MAT 1 tongue in Wales: it was not tranſlated into Iriſn till the 


Pear 168 


FFT: e 8 Bibl. Whilſt he was in een, he afſumed the name of 
Thomas Matthew. 
] Ames's hiſtory of Printing. 


b] There is in, 3 a proclamation in En wiſh of the year I539, which is 


entitled, De bibliis in vulgari edendis ex ſuperwiſione domini de Crumwell : Fyndal had 
therefore probably dope, proper application and reſpect to the Vicar-general. 

[i] Fabian, in his Chronicle, ſays, that the Bible was tranſlated into Engliſh 
by one Treviſe of Cornwall, in the. reign of Richard the Second. There is now 
in the Muſeum a very fine manuſcript i in vellum, of a French tranſlation of the 
Bible, which was found in the tent of king John of France after the battle of 
Poictiers; and Bullet (in his Memoires de la langue Celtique) mentions a French 
tranſtation of the e in the king's e which i is 1 ancient as the eleventh 
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words uſed and in the phraſeology, from the tranſlation of 


the Bible, and comes infinitely more near to the Engliſh of 
the legiſlature in their acts [4]. I have already obſerved theſe 
to have continued in the maternal tongue (: as the ſtatutes of 
this reign frequently term it) from the * of Richard the 
Third down to the preſent times [/]. 

The 26th chapter of this ſeflion is poſſibly the longeſt i in 
the ſtatute - book (it being divided into 1 30 ſections) if we per- 
haps except a modern land- tax act. 

The title of it is, An Act for certain ordinances in 7 king's 
' dominion and principality of Wales, and contains a moſt com- 
plete code of regulations for the adminiſtration of Juſtice, with 


ſuch preciſion and accuracy, that no one clauſe of it hath ever 


yet occaſioned a doubt, or required an explanation. Though 
the calendar of the lords journals begins with the firſt year of 
this reign; yet I cannot find any thing relative to this 
moſt excellent law; and therefore the principality muſt 
for ever remain ignorant of their greateſt RUN and bene- 


factor [m], 


The ſtatute begins by dividing Wales into ks ſhires ; 'Y 


and Lord Herbert of Cherbury, in his life of Henry the 


Eighth, informs us, that before this it conſiſted of 141 lord- 


ſhips marchers, with | jura regalia and that the great view of 


the ſtatute was to reduce the jarring N and cuſtoms of theſe. 


lords to uniformity. 

Previous ſteps had been indeed taken to introduce a 
thorough union of laws between the two countries, by 
ſtatutes which paſſed in the n year of this king's 
reign, 


-_ 


i 


: * 


[i] Villadiego (in his preface to the Fuero Juſgo) gives us a much more extra- 
r inſtance of the purity of the Spaniſh language uſed in their ancient laws, 


which he affirms to be more intelligible, than 'the language of other laws made 


fix hundred years afterwards. | 
[1] The Engliſh of the ſtatutes of Richard the Third and Henry the Seventh is 
more pure than thoſe of the reign of Henry the Eighth, which ariſes from the 
preambles of the latter being more figurative in the expreſſion. 
[m] There were no repreſentatives for Wales at this time in the houſe of com- 


mons, and the Journals of that houſe do not begin till the reign of Edward the 


Sixth, I cannot find any light from the Sydney papers, which might naturally be 
FFPRrien, as Sir Henry Sydney Was | gow | lord 3 of the marches, 


v: One | 
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One of theſe Ia] moſt particularly injoins, that the jurors 
in Wales, who are recited to be frequently tampered with, 
ſhould not, without leave of the court, be permitted to have 
either meat or drink [Co], which ſhews, that for ſome 
time the trial by jury had prevailed in thoſe parts of the 
principality at leaſt, where there had been an opportuni- 
ty. of introducing the Engliſh laws; and it is for this reaſon 
that the preſent ſtatute continually refers to, and approves 
of, the laws uſed in the three maritime counties of 
North-Wales, becauſe Edward the Firſt, and his ſucceſſors, 

by means of their garriſons in thoſe counties, were the 
better enabled to enforce the A of the e 
laws. 

Another nde [p] is, that no \ Welſhman may carry with 
him to a court of juſtice, or place of publick reſort, any kind 

offenſive weapon ; which ſhews that there were frequently 
great riots and inſurrections in the principality. Fohannes | 

Major, however, who lived at this time, ſays, that the 
cuſtom of going armed was by no means peculiar to Wales, 
In Anglia ad templum, ſive forum, ſine armis vadit nemo 
66 []. 22 N ; 4 35 K 
| 121 the moſt material previous regulation, is that of the 
37th ſection of the twenty ſeventh of Henry the Eighth, by 
which it is enacted, that the lord chancellor, immediately af- 
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bl 26 Hen. VIII. ch. iv. 

Lo] The ill effects of a bribe to a jury, by] better meat and drink heing giver to 
them by one party than another, are not now apprehended, though I am perſuad- 
ed this was the original cauſe of its being forbidden; yet I muſt admit, that Sir 
Henry Spelman derives i it from an ancient canon, quod de note non eft boneflum 
mF -judicium exercere.”” Rel. Spelm, p. 89. which at the ſame time accounts for 
the jury being denied candles, if the leave of the court is not obtained. We ow 
think the regulation a wiſe one, and adhere to it, becauſe it contributes to the 
greater diſpatch of buſineſs; ' cauſes at this time, however, did not bang a 


do at preſent: one reaſon for which (amongſt many others) aroſe from all wi 
neſſes in civil cauſes being examined by the judge, as is ſtill the practice at the 
crown bar. This information with regard to the ancient practice, I remember to 
\ have heard from an aged and eminent ſerjeant, who likewiſe believed the firit pre- 
= cedent for an adjournment to have been within theſe thirty years. Adjournments 
are, by the great diligence and fpirit of the prefent bench, avoided as much as 
poſlible : if a cauſe, however, laſts more than ſixteen hours, it is ridiculous to 

call it a decifion, as human attention to the evidence cannot be longer expected. 

+ ] By 26 Hen, VIII. ch. vi. 


] This appears likewiſe W the common e of the word Wufen- 
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ter the prorogation of parliament, ſhall iſſue the king's com- 
miſſion, to inquire and ſearch out, by all ways and means, 


all and ſingular laws, uſages, and cuſtoms, uſed within the 


ſaid dominion and counties of Water, and return and certify 


them to the king in council. 

This return, therefore, muſt have hn _- (though. I 
cannot find it in Rymer) and muſt contain many curious par- 
ticulars, upon which the preſent moſt complete and compre- 


henſive law of the thirty-fourth and roy of Rant the 


Eighth was undoubtedly framed... 


I have already ſaid, that this ſtatute is ſo . that it never 
hath required any parliamentary expoſition r] or alteration, 


much leſs does it want my illuſtrations; and the more ſo, as 
the great Lord Bacon hath barely abridged ſome of the regula- 
tions [5], thinking that they ſpoke ſufficiently for themſelves. 


T Mr. Juſtice Dodderidge hath done the lame in his account 


of the principality of Wales, without any obſervations, ex- 


cept that the Juftices of the great ſeſſion have the ſame powers with | 


the ancient Juſtices in Eyre. He could not mean by this, that 
the juſtices in Eyre had the powers of deciding cauſes in a 
court of equity, which the juſtices of the great ſeſſion have ſo 


long exerciſed, that it cannot be now diſputed. How they 


originally obtained this juriſdiction [t] is rather dark, as in 


the preſent ſtatute, which moſt particularly enumerates every 


officer in the courts of law, there 1s no mention FINE of 10 
officer for the court of equity. , 


2. Y 


7 By 5 Eliz, ch. ix. (the title of which is, © An at for the puniſhment of 


ce ſuch as commit perjury”) there is a clauſe declaring, that witneſſes properly 


ſerved with notice to appear before the courts of great ſeſſion in Wales, and who 


neglect attending, ſhall be liable to penalties and damages. This I ſhould apps. 
hend however to have been unneceſſary, As theſe courts were conſtituted 1 
parliament, and with the full powers of the ſuperior courts in Weſtminſter-h 


the attendance of witneſſes when N ſeems to follow as a * conſe- 


uence. 
; [] Bacon's Law tracts. : 
Ft] By a manuſcript of all the king's 4 in the firſt year of Queen Mary, 


it appears, that Roger Vaughan was chancellor of Brecknock, with a fee of 67. 


8s. but Walter Devereux, viſcount Hereford, was at that time Juſtice : Sir John 
Saliſbury was likewiſe then chancellor of North-Wales, and William Cook was 


| uy ; fo that the den! in 888 8 were conſidered as ys | 
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By the 37th chapter of the twenty-ſeventh of Henry the 
Eighth the king is indeed empowered, for the next five years, 


to erect and conſtitute what courts he ſhall pleaſe ; during which 


equity in Wales; but it is ftill ſingular, that this ſtatute 


ſhould be entirely ſilent, with regard to any ſuch court or offi- 


cer belonging to it. 


Biſhop Godwyn, in his life of Ris the Eighth, mich 


- commends this ſtatute, and union between England and 


Wales; and ſays, that the good effects of it were fully ex- 
perienced at the time he wrote; from theſe effects and advan- 


tages, he ſtrongly preſſes an union with Scotland. 

Henry the Eighth lived to hold two ſeſſions of parliament 
after this; but nothing occurs in the ſtatutes of thoſe years, 
which is deſerving of particular notice or obſeryation. 

He began his reign with the greateſt expectations of his peo- 


ple, and in this (according to Biſhop Godwyn) they were not 


deceived in the twelve firſt years, which may be compared to 
the Duinquennium Neronis. He was, in the early parts of his 


life, magnificent and generous ; but afterwards his prevailing 
paſſion appears to have been that of deſpotiſm and tyran- 


ny, attended with no ſmall degree of cruelty : he was the 


. firſt king of England, who was ſtyled metuendiſſimus; and 


no predeceſſor, or ſucceſſor, ever Pay. deſerved the epi- 
thet [a]. 

He was learned beyond the common then of a king [w];z 
and Biſhop Burnet informs us, that he had ſeen many ſtatutes, 
it not entirely drawn by him, at leaſt altered and correQed 


with his own hand : his pen may, therefore, be ſaid. to have 
often been dipped in blood, as every ſeſſion almoſt produced new 
treaſons and felonies. Hollinſhed aſſerts, that 72,000 crimi- 


— . 


[u] If we are to ping however the Journals of the houſe of Lords, never was 


| the death of a king more lamented by his ſubjects. Qu mors dici non poteſt 


auam erat luctuoſa omnibus, et triſtis auditu. Cancellarius vero ipſe vix potuit 


<« pre lacrymis effari. Tandem vero, ſedato fletu, et refectis animis omnium 


Fe COON principis Edwardi Sexti, &c. Appendix to Bedford's hereditary 


right, p 
5505 Te Bacon, in the ſhort. ſketch of an intended hiſtory of the reign of 


Henry the Eighth, ſays, that, though his learning was confiderable,: yet therein 


< ke came ſhort of his brother Arthur, vol. iii. P. 115. 
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32 OBSERVATIONS ON 
nals were executed dufitig his reign, which would amount 
nearly to 2000 a year; whereas he ſays, that, in the latter 


end of Queen Elizabeth's (when he wrote), the number did 


not exceed 400 [x]. I muſt own, I cannot but think that 
there is either great exaggeration in the account or an egre- 
gious miſtake in this chronicler, who is generally very accu- 


rate; for though I believe that the world rather improves in 
point of morality, and ſocial duties, from century to century, 


yet this is too great a diſproportion in the comparative number 
of criminals, who might be condemned to ſuffer y) J. 

We ſhould not dwell, however, entirely on the blameable 

part of Henry's character as a legiſlator; but conſider, on 


the other hand, if ſome laws may not have paſſed during his 5 


reign, which may make him deſerve to be remembred with 
gratitude by poſterity. „%%% ᷑; 1.“IDIj 5 
Thoſe who conceive him to be a mere tyrant have ſuppoſed 


* 


that all the ſtatutes againſt popery (which have eſtabliſhed 


both our civil and religious liberties, ever ſo cloſely connected) 
have proceeded entirely from a deſire to change one wife for 
another. If this might have had its weight upon particular 


occaſions, it is too much to ſuppoſe, that it was always the 


ſole motive of the ſteps which he took to deliver his kingdom 
from this moſt ignominious and intolerable thraldom ; and it 
js more becoming thoſe, who feel the benefits of ſalutary re- 
gulations, to attribute them to good, than to bad motives, un- 

teſs the proof is nearly irrefragable. Whether this merit may, 


W K be allowed to him or not, his having united Eng- 


[x] At is not believed that there are 100 criminals executed in a year at preſent; 


and the county of Middleſex furniſhes a conſiderable part of them. Brunau, in 
his trea 
Red kind of diſproportion between the number of executions at that time in France, 


and a century before: I cannot, however, but diſtruſt the account given by Hollin- 


ed. 5 | 
] The milder puniſhment of tranſportation may indeed prevent many exe- 


3 ; but in the time of Henry the Eighth, there ſeems to have been no alter- 


native in capital offences but death, or a very long impriſonment. Forteſcus, 


'who was chief juſtice in the reign of Henry the Sixth (in his treatiſe on Limited 
- monarchy) gives this reaſon for the number of executions in England, which is 


rather an extraordinary one from the mouth of a great magiſtrate. © More men 


« are hanged in Englonde in one year, than in Fraunce in ſeven, becauſe the Engliſhe 
te have better hartes: the Scotchmenne likewiſe never dare rob, but only commit 


« larcenies,” P. 99. 8 
5 | land 


tiſe upon the criminal law of France (printed at Paris in 1716) mentions the 


e 
r 
1 
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land and Wales, by a wiſe eſtabliſhment of uniformity i in 


their laws, ſhould never be forgotten by the two countries, 


when his tyranny and oppibiſions are dwelt upon; nor could 
the Reformation perhaps have been thoroughly eſtabliſned, if 


the king on the throne had not had an extraordinary firmneſs 


of character. 


STATUTES 


Sg d] 
"STATUTES MADE AT WESTMINSTER, 


111 vi. A. 5. 1547. 


treaſons and felonies during the reign of Henry the 
Eighth, and recites, That ſubjects ſhould rather obey from 
“ the love of their prince, than from dread of ſevere laws; 
<« that as in tempeſt or winter, one courſe and garment is 


_— HE 12th chapter of this faturs repeals moſt & the new _ 


& convenient, and in calm or more warm weather a more li- 


<< beral caſe, or lighter garments, both may, and ought to 
< be followed and uſed, ſo it is likewiſe ORE to alter the 
<« Jaws according to the times.” 

After this very ſingular preamble, it occurs to the legiſla- 


: ture, that ſome of the offences, which had been made capital 
N by Henry the Eighth, were proper to be reſtrained by the 


ſame ſeverity of puniſhment; and therefore they excluded 


| thoſe who ſhall be guilty of murder, houſe-breaking, ſacri- 
** lege, robbery, or ſtealing of horſes, geldings or mares, from 


the benefit of clergy. 
This is the clauſe upon whichthe well-known doubt begs whe- 


ther ſtealing a ſingle horſe was to be puniſhed with death, and 


which afterwards required an explanatory ſtatute. - It ſeems, 
indeed, rather extraordinary, why this ſhould be claſſed with 
crimes of the blackeſt dye, but Hollinſhed [z] takes notice 
that it is one of the moſt common offences at this time in a 


| . criminal calendar: he likewiſe mentions the name of a parti- 
cular thief, who had at once ſixty ſtolen horſes in his poſleſſi- 


on; and that if a buyer would not give him his price, he 
uſed to ſay, that he had given more himſelf, or otherwiſe by 


« Feſus he had ftolen him.” In the year 1584, ten criminals | 


were executed at Smithfield for this crime [a]. 
The 13th ſection takes away the benefit of clergy from 1 
who ſhall murder by * in the following words : Pro- 


2 — 


* * 


[z] Hollinſhed, vol. i. 186. 2 WH Stowe s Chron. p. 7. 
| 5 = « vided 


\ 


* 
; 


7 


u vided Allo, and ibe it ordained and enacted by the authority 
e aforefaid, that the wilful killing by poyſon of any perſon or 
<5, perſons, that at any time hereaſter ſhall be perpetrated, or 


* committed, ſhall be adjudged, TT and Aaken to be 


5 e eee d malice prepenſed;”? N Cer TOY 
"What could have been the occaſion po als. Ways extiaandis 


0 bud bf E qo. ts 


| nate muſt naturally be aſked by every one who reads it. 


Me. Juſtice Foſter, in his Reports [4], hath taken notice of 


the different opinions of Coke, Kelyng, and Holt, on this 


| part of the law; with none of, which he appears to be ſatisfieds 
| _ though it ſaguld ſeem to be doubtful; whether m own, ſpluti⸗ 
bn of the — andy Have beeſt moge HAPPY. 4 e 


in his own words: - . 


ade h tike Md ces ataiind of dle Ms nt the b ah 4. 


ard the Sixtii to be this 4. the twenty - ſecond of Henm the 
Eighth had-made wilful poiſoning high treaſon, and had ex- 
“ preſly excluded the offenders from clergy, and) directed 


. they ſhould:be boiled ty deaths. The Fitſt of Eq ward 


15 the Sixth reduced all treaſons to the anclent ſtandard of 


ec the twenty · fifth of Edward the Third. This was a virtual 


**' repeal. of the tentyrſecond of: Henry dhe Eighths and ü 


in the judgment of the parliament it became neceſſary; to 
make ſome ne ſtaviſion for the caſe of wilful pgiſoning, 
„ which undoubtedly deſerved a capital puniſh ment; accord- 
* ingly by the Loth Te&ion of the act, the offenders are gu- 


e ted of clergy: And the 13th enacteth, not in-afirmance; of . 


the common law as Kehng ſu poſerhz but by way of revi⸗ 
b of it, that the offence ſhall from thenceforth 25 deemed 
« wilful murder of malice prepenſed, and that the offenders 


1 ſhall ſuffet and forfeir 5 in other vaſes: of wiltul murder of | 


HAM 


+ 


*, "malice prepeniſed. Foes gi Reins R's 
Tbe raking away hs: by expreſs ES e is 
1 9 5 by the loth ſection, Was, in my opinion, though 


4 Coke thinketh othetwiſe; abſolutely neceflary ; ; becauſe the 


e, ſtatutes, which-ouſted. clergy. in the caſe of wilful. murder, 
Were nee * h offence of” Mr W wah not 
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And N and which is publiſhed likewiſe at length by Raſtall. The 55 
4 FO A 19, thang one, and recites a malicious and 8 Te preamdi by 7 


dne Bennet againft Giles Rufford, on which Rufford we: Ne nun been 3 and | 


could 01 


be 4 and 5 Philip and Mary, ch. iv. very 
5 45 . from acceſſaries before the fuct in mu en other eee s 
ö F AN 1 


2 * r * 3 
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ce full under the denomination of murder; but of high irbifon;, 


in which the crime of murder ws merged: and confrqquent- 


9 OY 'thoſe ſtatutes could not reach the offenee of 1 


10 foning.” . VE K 285 2 10 (bs. Aan 90 Hack OT >»; TESTER? » a : 
"The ſtatute of the twenty-ſecond of Henry the Eighth,/ al- 


loge to by Mr. Juſtice Foſter, is printed at length in — 


6dition'; and by the preamble it appears, that one John Rooſe, 


1 660K; had poifoned ſeventeen perſons! of the biſhop: ef Ro- 


- eheſter's family, two of which died. John NRooſe, therefore, 
by tetroſpective law, is is made guilty of high treaſon, and he 
Is ordered to be thrown into boiling water, the idea of Which 
new puriſhment * aroſe from Rooſt's having been @ 


FOE 7166 its BY 


cook [c]. 


h ing as this eriene muſt have been latin by the 


Tegillatire, yet it was net thought proper to confound it with 
the offene of treaſon ; the ſtatute of king Henry the Eighth is 
therefore" repealed; but could it poſſibly follow from , 
chat killing by poiſon dic not continue à murder by the com- 
mon lat? and if a miſdemeanor is made a felony by a ſtatute, 

| whith is afterwards -' "repealed, does it not continue a miſ- 
e ſtatute, whilſt it continues in 
the common law; but PORE it is ? 


demeanor 46 before ? 15 4 


AN the common law is of e tans. - Zur 
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3 Ne. He ce polls im! a pot 1 ne; 2 prpaat not — for 
Rocheſter's family, but the poor e pariſh, fo that it might hay 

W e large enough or 15 execution. There is another I of > 

troſpective ſtatute to puniſh a murderer, in the: fecond and third year of Philip 


having'afterwards convicted Bennet for the malicious proſecution, he not only pro- 


miſed and paid 40/. to two men for the actual murder of Rufford, bur likewiſe | 
| Horrible as the 


them with javelins ande dagger for this diabolical 
Was, yet Bennet, having been abſent at the time the murder was committed, 


ege, which therefore the ſtatute deprives him of incaſe he is convicted, 
I have ventured to call this oonſtruction too mild, though 


ing been-equally calpable with thofe whi 


moreTecent RO, liel N Rill further, 


—- 1 | Perhaps, 


„ 


8 N * + & 3d a 7 2 * FSI PR 5 . . N AER 0 * 1 
l N 18 9 ; 18 LY 4 44 e 4 W141 E Sls 


be conſidered as acceſſary; and the ftatute of Henry the Eighth, which 
takes away the benefit of clergy from murderers, not having made mention of the 
acoaſtary A according to the tos mild conſtruction of thele laws, Bennet was entitled to 
This priv | 
ut of laws which are moſt | 
highly penal, becauſe in treaſon, which'is a ſtill higher offence, there is no ſach 
25 an acceſſary; and, in the above caſe of Berner, there can be no doubt of 
his 18 ak eommitted the murder. 
efore takes away this 
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of the preamble, which is even. ridiculoiis; and the inſertion 
of mares and geldings after horſes, is another proof of this ig* 


a the Pp reaſon and ſolution of theſe difficulties 
ls the moſt obvious, viz. the great ignorance of the penner 
the law, of which there are not wanting very ſuflicient-proofs _ 

in other clauſes of the ſtatute: I have already mentioned part 


norance ; as for the ſamb reaſon a doubt might be taiſed, whe- _ 


ther if a ſtatute makes the mutder of a man felony; it might | 


be doubtful n it extended to n of a mona. or an 35 


eunuche e 

AK 110 Fs WR -Bovievicw. to ſir be 
with regard to ae, RK. my figs 
is the following: | 


It was ut this time a prevailing notion, that what was cals. | 
led Neu poiſon [d] might be given to a perſon, which. would 

infallibly kill him within a given number of months; or 

years. By our criminal law; if the death of the perſon mur- 


dered does not enſue within a year and a day, after the ſtroks 


or ſtab giveny it is not conſidered as murder [e]. The leg 
flature might therefore intend, - that ſuch. poiſoning ſhould 8 
have all the conſequences of a murder, provided the death ens 
ſued. within a year and a day 5 and for that reaſon directs, that 
they ſhall ſuffer as for à murder of malice prepenſed;. though _ 
no froks ar flab had been given [, as the proof of the dea 

d by ſo lingering an en muſt bave Wenn | 


occaſioned 


rended nd _ fine py: 
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The impoiſonment of particular rions by odours, — been res- 5 
rted to be in perfumed gloves, or the like. Plagues alſo have been raiſed; 
anointing of . the chinks of doors, not ſo much by the touch, - -as for that ix 


8 is common for men, when they find any thing wet A fingers, to pt 


95 them to their noſe. Exper. 916. This notion of a 


poiſon is now- ex- 


by modetn phyſicians, who have 2 truck out n the antidotes IN 


ent the effects of it from the new Pharmac 
| 0 f By the laws of Bretagne, the death miſt e within for 
_ te den ode te be 1 better” rule in favour 6f! the perſon ac 


time hath"elapfed her the blow. was: the occaßon of the death or not, eſpe - 


# 5 nd Ain Ri 
guſed, as it is bed 


lieved to be often 9 for a ſurgeon, or phyſician, to ſay, otic is muck 


cially it ——— bruiſe is-inward. The year and day being thou ugh by ts MS 


too diſtant a me by 2 James l. ch. vii. (commonly called 
dench miſt enſue within. fix months after the ak, 


cc Ir, $0 tue. fe Tot 
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Stavhing af) the | 
} I rake'this'to be de meaning 6f: the: maxim in de beg law, * rf vid 5 | 
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KN  oB$ERVATIONS ON 
This moſt horrid and atrocious of all crimes, the Wunden 


1 - hy poiforis, cannot but alarm every member of ſociety, whoz 


if he harbours ſuch a ſuſpicion, muſt be the moſt unhappy 


"OE" wretehes, it fortunately, however, carries with it, from 5 


the manner of its being perpetrated, its own check. He who 
Hath the diabolical malice to intend the murder of his fellow 
creature, but half gratiſies that malice, if the perſon killed 


does not kjow' ro he receives hay: WER from the RARE of his 


enemy. N * * 


As no 8 precaution,” 3 ſhould hs a to 


prevent the poſſibility of the 'crime's being perpetrated, it 
41 may not, perhaps, be improper to adopt the policy of an an- 
cient Scotch ſtatute [g], by which it is made high treafon' to 


bring any poiſon into the kingdom J. Mighe it not there- 
fore be proper to make it capital, either to import, or vend 


ſome kind of poifons in England, as the chief pretence for an 


1 5 A apothecary's having arſenick in his ſhop, (Which is the poĩ- 


fon moſt commonly uſed by the murderer)” is for the de- 


ftruction of rats, which may be deftroyed by other me- 


thods; or at ant fiould it ; BY ar ue orig mega certain 


defricionss ? mile Hep 9% 


This is the A . 1 the Wort aer of this infant 
| Kang, which ſeems to require any illuſtration. There were 
indeed four ſeſſions of parliament, during chick ſeveral laws 


Vere enacted; they rather conſiſt, however, of ſtatutes re- 
25 pealing what was done by the parliaments of the preceding 
reign, than make any conſiderable alteration in the common 
law. As for thoſe which relate to the further eſtabliſhment 
of the Proteſtant religion, I hall refer the reader to Biſhop 
| Burner's Hiſtory of the Reformation, as they are FA wolf ne- 


eros e learned work. ons | 
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x Le Jam. II. Farl. 4. c Bayn es bowever a his Inſticures of 7 eri- 
4 5 w of Scotland) Top t this Natuts 3 is. conſidered as being in duſuctudes 
in. 1730. p. 11. 
7. "4.95 probably by this Gay intended to provide againſt the impos ation 
pft poiſons 3 Italy, where aſſaſſination, and this kind of murder, hath but too 
much prevailed. I have been informed that it is not uncommon in Italy to ſay, 
5 upon a man's exprefſing himfelf with regard to another, from whom he hath re- 
LT __ ivedan injury, 1 bs 9 e dal with me« 5 
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Edward was but nine years of age when he came to the 
chrone, and died hefore he was ſixteen. It is fortunate for the 
memory of theſe infant kings, and infant pringes deſtined to a 
throne, that, as they cannot offend any party or faction, 
in the ſtate, they are always repreſented by thoſe employed in 
their education, as being pf a moſt promiſing diſpoſition | i] 
and genius, by which part of the commendation due is refleft- | 
ed upon the inſtructors; ; and when any unpopular act is done 
in the ſucceeding reign, it is always ſuppoſed that the re vera 
would have een if the infant eee, had lived to 
that tim. 
There are not, e wanting praoks, that Edward: had 
_ abilities rather ultra annos, and that he payed a yery early at- 
tention to the laws, which paſſed during hig reign. The mas» 
nuſcript of a journal, which he kept, is printed in Biſhop _ 
Burnet's Hiſtory of the Reformation; and in the original 


- > (which. is now in the Muſeum) the gradual improvements 


both of his underſtanding. and hand- writing may be ſeen tg 
| keep pace from year to year: the ficſt part is a ſęrgwl of 2 
child, which is ſcarcely legible. This Journal containg many 
ſchemes for improvements, and particularly with relation to 
the woollen manufacture, the incloſing of waſte grounds, and 
the preventing the oftence of foreſtalling, as alſo that of the 
- fale of offices [4] ; with regard to every one of which points, 
ſtatutes paſſed at the latter end of his reign, and in which he | 
ma eker vs; ene n been ec by: wh mini- 


ſters. | 


— 


4 


* LIE bs F 
j Thus 8 prince of Wales, 0 of ames t Firſt, is 2 to 
. moſt promiſing prince; and the duke ho mes th Fir fon of queen Anne. 
{ + ] It appears by the Calendar to e eee of the houfe of Lords, that 
dhe Commons, for a coönſiderable time, inſiſted that the clauſe in 5 and 6 Edw. VI: 
ch. xv. EY allows, the eee e '(hould be 
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|  prorogations) held at three different ſeſions, of which 

inſtance hath before occurred, There paſſed but one law 
during 5 firſt of theſe ſeffions, and'that a moſt truly , | 
| E ſtatute, which reduced all treaſons to thoſe which were 
deelaed to be ſuch by the twenty: ;fifth' of Edward the Third. 


The new treaſons, during the reign of Henry the Ligheb, 5 


Voere thoſe chiefly intended to be repealed ; and ſome of the 
members of this parliament exclaimed with proper warmth 
againſt the ſeverity' of his Jaws, ſaying, they were more 
bloody than e 5 ſius LS: * * > pv in } . 7 
F 8 eam to this 2 excelient law is to mY 
 fame- purport with that of the ſtatute of Edward the Sixth 
{aft obſerved upon 5 3* but is ſo much ſuperior in tile, 
chat 1 ſhall rats ve pore of i it for the, fake of the com- 
pariſon, + 

Loos Foraſmuch © the Sits of every king and gu ales: band 
x eth more aſſured by the love of the ſubſect towards 
6c their ſovereign, than in the dread and fear of laws 
«c made with rigorous _ and laws alſo juſtly made 
ve for the preſervation of f the commonweal, without ex- 
64 treme . puniſhment or rigour, are more often obeyed and 
Ky kept, than. Jaws, 300 ſtatutes made "yith extreme Pas 
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"7 7 State . . . 76. Ie may be 1 not improper here to men- 
tion one or two out of many of theſe tyranni s. By 32 How VIII. ch. xxv. 
it is made high treaſon by word or deed to accept, take, judge, or believe, the 

| between this king, and the Lady. Anne of Cloves, to 5 
VIII. ch. v. it is made felony to declare any falſe prophecy upon occation' of 
arms, feldi, or letters, which ſtatute is printed at TO by Raſtall, and Tm pre- 
e eee 7 
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3 nihments, Ke. This is the language of a 


promulgating his laws with dignity: that of the. ſtatute 
of Edward the Sixth is the idle flouriſh of 3 thetorician, * 
rather half- learned ſchool-maſter IJ. | e ee 

It is very ſingular, that the firſt W both of 8 
pracoding. and preſent. reign, ſhould open with ſuch ſtrong 


_ refleQions on the laws and government of Henry ths 


Eichth. This is indeed not uncommon . when a, kingdom | 


bath been diſputed ; but no. ſuch. inſtance. can, perhaps, be 


found in hiſtory, hen two children have ſucceeded to 3 
throne which they received from their father ; and it ſhews 


maoſt ſtrongly, in what deteſtation thoſe tyrannical keene wers 


iwie held. W Ft | 
Four years i * paſſing: IR maſt inet I, 
Sir Nicholas Throckmorton often inſiſted / upon it in his de- 


fence [ o J, but was little regarded by the court. Staun· | 


ford, the writer upon the pleas of the crown, had the 


conduct of the proſecution, a8 king s ſetjeant, and had 


been ſtrenuous for this act as a member : of parliament, 


though by the account given of chis trial, he appears to 


have entirely forgotten what he had fo. ſtrongly contend - 


| ed for; the jury, however, to their great honour . reſpeQ- 


ed the law (though the court and proſecutor cauſidared i 5 
28 2 dead letter) and acquitted the priſoner. „ | 
Between this firſt opening of the queen's reign, "ad 1 : 


marriage the next year, the tone was much changed; for 
in tte preamble to the firſt and ſecond of Philip and Mary, 
_ X. it is e et That the ae mercy and. Sy 
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Ps „ The language of the cable ro cer pe in 1 Hhie vm Pe wy 
Me which is _ at i Fon by Raftall) is lar, that it will beſt plead 


; my. excuſe for here inſerting it: We the _ this realm, have for the moſt 


part of us ſo lived ade his majettie's ſure protection, and yet ſo tive, out of 
« all fear and danger, as if there were no warre at all, even as the ſmall fiſhes 


. of the ſea, i in the 0 moſt tempeſtuous and ftormie weather doe lie quietly under 
/ 2 the rock, o 


ank fide, and, are not moved with the ſurges of the water, nor 
« Hired out of their quiet place, howſoever the wind bloweth.“ It appears 

UHkewiſe by this ſubſidy, that the lords expreſly Jain is the grant, though it hath of 
e been otherwiſe contended. The lords Ueewite ewiſe join in the grant of a later 

Tubſidy, viz. in Dt En which ee is Wome Fe ated 


: 4 
> , . ; 
* ; 1 1 
4 


= 


* 


Sp © 


* 2 4 % y Ws tt * > 1 
5 4 2&2 .% . + * * * 
5 3 

5 3 4 Kays ö 

W ; _—_ 5 4 : F - . 
2 £7 WS 5 32k $5 — 2 o . 2 
A 14 #43 c . f and 
\ . % « o „ 2 ; a 5 # 2 


9% nin x TrONs ON 
hberetofore declared by the queen's highneſs in kelclüng 


7 r khe penal laws: made by her progenitors, had given occaſion 


to many traiterous arid fed eg to ſtir the prope to 
bs diſobedience.” N HOUGSL tec tut 

2 Anpther ſtatute p paledin in the en n "which hath o- 
ane a very ee alteration in the common law; 
With regard to the gonviction of criminals [p], by which 
Jiuuſtices of "peace are directed to take their examinari- 
ons, Which they are to reduce into writing within uo 


| "Jays, and certify them to the next gael delivery, Ir ſeems 


ts be generally agreed, that before this ſtatute no ſuen 
examination could have been taken, as it tended to make 
the priſoner charge himſelf; I ſhould doubt much, how- 
ever, whether | this Was not before practiſed ; but as few 
could fed, and ſtill fewer could write, neither the juſ- 
rice” nor his - clerk were capable of uſing 'this help to 
their memory, but proved the confeſſion, perhaps, at a 

gteat Uitarite: of time, und when it was too neee 
- be depended i TE 8 


I ſhlalf not habe beeaſion to -obſerve pn 270 other 


ſtatütes [9 of this feign: a8 for the queen's conſort 
Fhiup the Meer he knew ſo little of our language, or - 


 eonftitution,/ that he cannot be ſuppoſed to have interfer. . 


ca greatly — legillation. With regard to the queen her- 
Jeff, the is known” to” k _ e woſt e San 


3 e £ e 75 * 33 + 


: e ga 5 5 


* Kr and 3 8 and Mary ch. . Montaigne ſays 3. a tuer let 
_ il faut une clarte bien lumineuſe, et nette. 

J- There is indeed a. ſtatute of the firſt and ſecond of Philip and Mary, 
which relates to a very fingular inconvenience in Glamorganſkire, of having their 
land: covered with ſea ſands ; 1 the law with this view gives powers to the commiſſi- 
ners of ſewers to prevent it. The only effectual means, hpwever, of ſt 


This prejudice to the. adjoining lands, is by encou ing the growth of the þ en 
3 5 capitulis Jorghi® » and: whith ſhould not be ſuff 


e as it too 
en 18. * "uy 8 


e Si quis ſpinaz, ſentes,. et dumos! in promontorio juxta mare occidentale creſ- 
4. .centes eruerit, extirpaverit, aliove modo exciderit, tam ipſe qui delitum —4 


. admittit quam qui 3 ei r (citra ſpem gratie) | 


e damni reparationem, furti pane obnoxius erit.” Leg. Dan. lib. vi. ch, » 


art. 29... I would not be underſtood, however, to. recommend the making 


-gffence. ſo penal, though it is attended with very bad n Wee a, 
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of her affairs entirely to her miniſters. 
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| H E 10 8 of the ei 1 this ſeſſion el 
5 | known ſlatute with regard to the maintenance of the. poor. 
5 1 have before obſerved, that theſe regulations could not have 
_ ariſen from the diſſolution of the monaſteries (as is generally 
| fuppoſed) becauſe ſixty years had intervened ; and if the por 
were at any time diſtreſſed by there being no religious houſes, 
oe diſtreſs muſf have been moſt ſenſibly felt immediately 
after the ſtatute of Henry the Eighth.. - Beſides: this, though 
the monaſteries were numerous in England, yet it is impoſſi 
dle to ſuppoſe they were ſo · conveniently diſperſed, that i in all 
parts of the country the poor could be ſubſiſted n e, 
cheugh never ſo extenſive and unbounded. _ | 
The 5th chapter of the fourteenth year of this 5 4 2 
had directed, that aſſeſſments ſhould. be made in every pariſh for . 
the relief of the poor. This ſtatute is printed at length in 
Raſtall, and conſiſts of a great number of chapters; it was 
to continue to the end of that parliament, and was probably 
_ ſuffered to expire from the great ſeverity of this law againſt 
thoſe who are ſtyled vagabonds - if above the age of fourteen, 
5 i vagabond 1 is to be whipped, and burned thraugh the ear with a 
bot iron, the compaſs of an inch; and for the ſe nos, he 


is to ſuffer death. 
This ſtatute of the fourteenth of Elizabeth Ivas ein 


_  &eaſloned by a printed petition againſt the oppreſſars of the poor, 
1 which A mentions to ROY been dif ts with e 
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iaduſty the year 3567, and-which he repraſants.c hne boon 
written with great ſpirit [s). 

Other cauſes likewiſe.concurred, 26 thei: had. hong: na fo. 
reign or civil wars, of any "conſequence, for near a Th 
preceding this ſtatute, nor was there the preſent drain of the 
colonies, by which the mother country is by many ſuppoſed. 
to be ſo greatly depopulated lig. The conſequence of this 
muſt neceſſarily have been a very great increaſe of people, 
which there was not ſufficient trade, or number of manu- 
factures to employ. Cock, indeed, who publiſhed a pamph+; 
let in 1658, aſſerts, this increaſe was ſo much | dreaded, 
that 4 poor man was not permitted to marry till the age 
of thirty, nor a your mem till the ee ae, 
five. I. 


Tee e thin Jong af th Honea Comment, 


| that this moſt important ſtatute occaſioned much debate; and 
it is alſo very remarkable, that there is na preamble to it, 15 
ſetting forth the mocives: TEE: orgs . which 
e e ee 5 


It appears by er . Mr, chorale Bo antiquary, 
chat it was at firſt by no means | 


foor's latur to this day executed in the greateſt part of 


North-Wales, chough this 8 moſt Mt n to 
the principality. © | 


3 14 5 


Carew, who wrotp bi conc of cn in . ſuc- 
Sin reign, calls it, however, the late maſt beneficial flatute, 
and King Jumes (in his works) ſays, ©. logk- to the houſes of 
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Lil Hiftory of Printing, SS „ 
No Nor do 1 cad either t © FP been any „ TY 
diflotution of the religious houſes might, likewiſe, have greatly contributed to the 


2 of the people. Beſides the drain of the colonies, the garriſons of Gibraltar 


and Portmahon, as cx if population mr prens eee Leeward 
ilands, are a further ca pulation at en 
fu} This muſt have probably happened. during the neee We U 


ages were celebrated before a juſtice of peace, who would not ſuffer any additional 


bo ine his eſtate. Fabian Philips (in à treatiſe on Capias's, and proceſs of 
ſpeaks thus of Cock: Mr. Charles George Cock, who was ſome- 

CR Seer a ee but nothing at all of à civil, and was advanced in 
<. the time of the uſurpation, to be one of the judges for the probate of wills. 


I find likewiſe by an ordinance of the zgth of July, 16 59, that he was 
| YO cs Dr. John ps to be Judge of the admiral ty. appointed, 


«there 


0 y-: carried into 
execution (and particularly in Wilechire) 3 nor are the 
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4 there was not a wapdering beggar to ee inall Somer- 
<6 ſetſhire, being his native country [w].* n bee TT TONS 
As the maintenance of the poor is in Aer pariſhes: at- 
tegded with ſuch infinite expenee to the landholders, it is 
not to be wondered at, if thoſe who have eſtates are per- | 
petually | complaining of this ſyſtem of Jaws. The firſt an- 
ſwer to which complaint is, that the expence in great meaſure 
ariſes from their on negligence in not following the wiſe. 
directions of the law; and partieularly, as the royal author 
above adviſes, by not looking to the tvort-bouſes. By a dili- = 
| gence and attention of this kind in the magiſtrates af Cheſter, 
the- poor's rates have within theſe few years been reduced 
from eighteen hundred; to three hundred pounds per annum: 
and the ſame good conſequences might be reaſonably. Ts 1 5 
elſewhere, from Fe . ne 0 the r e 
the: poor [&. z 7 BIS TS n 7 55 5 
Theſe an are Aikewiſe « complaine {of from aer Having 
| occaſioned many litigatiqns-: this objection ſeems to be now 
almoſt entirely removed: the different ſtatutes (though not 
ſo clearly peimed; perhaps, as they mould have been) are 


now moſt thoroughly underſtood, and and zit is believed there 


contributed. 


4 
. 


% — 


are not at preſent four queſtions i in a year (in the court of 
king's bench at Jeaſt) upon the conſtruction of them [y]; | 
and to this Nr. D's ery treatiſe fun? likewiſe: en N 


a) King james „ Weide 5 „ zo ST 

{x} The Ynca Garcilaſſo de 1 Vega menti 8 there e was no no_ beggar to 
ſeen in Peru, which aroſe . obliging children even Fi five | 
ears old to labour for their bread, and, if any Peruvian was incapable of labour, 
be was ſupported by the publick. Thieſe are exactly the principles upon which our 
* al _ are founded, and the authority is nearly irrefragable. The Ynca Gar- 
cila a was born eight years after the conqueſt of Peru by the Spaniards, 
. at his father's houſe in the neighbourhood of Cuſco till he was one 
and twenty, when he went to Old Spain. Ife informs the reader (in his Commen- 
taries), that he was always particulgrly inquiſitive with regard to the laws and 
cuſtoms of the native Peruvians' (from-whoſe Vncas he was deſcended); and 
though theſe were ſoon altered by the Spaniſh conqueſt, yet they continued, during 
his ſtay in the country, to be adhered to by the Peruvians, and he poſitively aſſerts _ 


| that he never ſaw but one beggar, who was called; by che Spaniards, Iſabel, an 


being very far advanced in years, and half mad, was Leibe vo them to beg. 


Commentarios Reales, vol. i. p. 107. Liſbon, 166g." 
[] As for the appeals to the Quarter Seſſions, is is necefſary and; moderate 
expence to the county, as, Without ſuch appeals, no barriſter. would attend, nor 


can 1 5 . be N e 8 N 3 * 


1 87 
4a * . * 
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ng” Ken n . 


Tele ſtatutes, it is hoped,” hbwever; ſtand upon ſuch wie 
and homabe principles, that they will not eaſily, nor haſtily 
be repealed. The principles are; that. every. one capable of 
working ſhall be employed; and that be who is incapable Hall be 


_ relieved and ſupported by the pariſh : and it ſhould ſeem that a 
day-labourer, Who hath been induſtrious (whilſt he was able) 
hath as much right, when weakened by old age or ſickneſs, 


t a certain ſupport, as the worn · out m eee 050 __ | 


or ſeaman to his Greenwich. ten aver „ wo 
As for that ſupport which a . riſe ——— ee e 


| beo it is but à moſt precarious maintenance; andi ſup- 
poſing the gentlemen of a pariſh to be of humane diſpoſitions 


r often contradicted by the fact), yet, during mino- 
rities, or other neceſſary abſenee of the men of property, this 
uncertain maintenance immediately fails; and in many pa- 


riſhes of England, and dene en is png inhabitant o any 


conſiderable fottune or eſtate. 3 2 if NT 2 ; 4 4176 


2 


Laws have been enacted in ade ae nern. Which 
N puniſhed the idle beggar, and exhorted the rich to extend 


ckeir charity to the poor: but it is peculiar to the humanity 


of Lapis: to have made their ne a matter ene ih | 


3 neceſſity on the more wealthy 


As for the puniſhment of deggats, s of ige may: be 
Hl againſt them; but what man of common feelings for 
his fellow creature car order him, who. intreats his alms, to 


be laſhed with ſtripes⸗ ge een he may POE want 
e pittance he implores [2]! R in Cat 3-67 1 8 

: The Engliſh ſeem to be donfalſaeiy che -firſs nation of 
Ber in ſcience, arts, and arms ; they Iikewiſe are poſſeſſed 


of the freeſt and moſt perfect of conſtitutions, and the bleſ- 


ſings conſequential to that freedom. If virtues in an indivi- 
dual are ſometimes ſuppoſed to be rewarded in this world, I 
do not think it too preſumptuous to ſuppoſe, that national 
virtues may likewiſe meet with their reward. England hath, 


to its peculiar honour, not only made their poor free, but 


* 1 4 EY 
: 7 


2 


2 f 23 This refares to the laws of other parts of Europe, which on the HG 
with ſtripes, at the ſame time that no certain proviſion is made for him: I have 
before obſerved, that a foreigner may ſtill v. ant our alms, as he belongs to no 5 
which is obliged to ſupport him. | 
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hath: provided & certain and ſolid eſtabliſhment to vent 
heir neceſſities and indigence, when they ariſe from what 4 
the law calls The act f GO; and are not theſe. beneficent „ 
and humane attentions to the miſeries of our fellow crea- | 
tures, the firſt of thoſe. poor” plea which we are capable 
of offering, in behalf of our i ions, 
| merciful Creator? 


ay 


is known to have laſted near half a, century 3 and. dur 3 
nue in force. 

A a | 
and moſt uncontroulable ſpirit; the proper exertion of which, 
upon the apprehenſion of the Spaniſh armada, infinitely en L 
deated her to her people: upon moſt other occaſions, how. „„ 
ever, ſhe was the true daug y the Eix 
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hae rendered his reign the moſt i | 
7 
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gn,of Ed- 
of, being divided s pra La 
69, are printed gs giſtinet laws, 
and with, ſeparate and peculiar. titles to ach [a]. The * 
chapter of this ſeſſion of parliament is entitled, An act to tak 
r dergy frm Jame;kind-of manſlaughter, com- 
monly. known..by. the name of. The ftabbing,q4; and recites, 


PHE trag from is beginning of 
el ward the Sixth 5. 4 


2 


that ſtabbing and killing, men on the ſudden done and 


* committed by many inhuman and wicked; perſons,.in, the 
6 time of their rage, drunkegneſs, hidden, kel F. 
| be reltcained, . 

This ſtatute is very . obſeugely. penned, and, may, be bie- 
nounced. not to have been drawn, by any very able, cromn+ 
lawyer [3]. It is, ſaid in Niline to have been intended to 


prevent a notion, Which at this time. prevailed. amongſt j juries, - 
that Meuſeve words given, might make a fab, in reſengepent = 


for ſuch. injury, only manſlaughter z and the ſtatute (by it's,title 
at leaſt) determines ſuch a ftab in conſequence, of rage, drun- 
kenneſs [c], bidden diſpleaſure, . other "OR, M "_ to 
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fs 1 Thor en ind bee 8 inftavers of this in the Sets: 
b] There is u proviſo, that the ſtatute thall not extend to any in haben 


ai another ſe de efendendo, or by misfortune : theſe caſes do not and in need of 


any ſuch exception, and cannot. poſſibly. come within the penalties of any law. 


There is another act of this reign, which thews very great ignorance of the com- 


mon law, though one ſhould imagine that no one but a lawyer could have ropoſed 


the bill, I mean the 7 James I. ch. Xii. which. declares, that a tradeſmian's-hooks _ 


mall not be evidence for him, which never could have been allowed to be evidence 


in any court of law, if no ſuch declaratory ſtatute had paſſed. I ſhould ſyppoſe, 
that 5 Eliz. ch. vi, (which is r at length by Raſtall) might have occaſioned 
. this law. The title of it is, An act againſt ſuch as ſhall ſell any ware for -pparel 


goirbout ready 1 6B This law only. continued in force ti the end cf that 
= iament of Queen Eliza 


fe] Drunkenneſs, by 4 ames I. ch. v. is again 1 weiten TW! the cauſe of ſuch | 


| — as well as other miſdemeanors.” 


| amount 
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+ amount to ng greater offence. I ſhould hardly concei ih, 
eee that any jury; or judge of the time, would have 
held a ſtab given by a drunken perſoh, br from hidden diſ- 
| pleaſure, to be any thing elſe imthe eye of the law but a mur= 
der; and therefore I cannot fuppole that the reaſon aſſigned by 


>; 


- | + Failing for the making of this ſtatute was the true nee. 


I ſhould rather imagine a8 is fuppoſed by ſome) that it 


<a from the great enmities and quarrels which ſubſiſted at 


tis time; 
1 James the Firſt in fhoals on his acceſſi n to tlie crown: the 


een the Engliſh and Scots, who nad followed 7 


Scots were, in teality, foreighers, and Eonſehiently not 


d acquainted: with out laws, "which" e Aarne” , chetefore, 
declaratory of LIES | 


2 #2115 Ef in 
_ Fe. 4 "oF Oy * * 


eQured, "ſeems to recei he #ebnifititiation, 
i oreat objec of this ſtatüte, to Which the 
Ir were addicted, nhor carried about them a proper 


weapon for = they provoked the Scots, however, by their 


taunts and reflections, who made uſe of their dirt, which I 
apprehend to be à kind of poinard. Theſe quarrels frequently 
ended botli in ſtabs and duels, 46 Philip the Second had, during 
his ſhort ſtay in this country, introduced the Spaniſh punctilio 
be. which appears by the plays by this _ and particularly, 
Re r BO PO Ta, hy. | 
The kith chapter is ce 5 45 15 ; reflrain "lt: 'perſirs 
Wow! marriage, until their former buftands be peer 1 ae s 
ths: %% VVV 
The king of Pruſſia bah we following grounded cbter. 
vation upon the ſtatute. II y avoit une Joi en Angleterre, 
£0 qui defendoit la bigamie; un bomme fut aceuſe d avoir cin- 


_ < que femmes, et comme la loi ne s *expliquoit pas fur ce Cas, 


"MN: et qu on + rs prom ron meaning = Tu mis Dory er cour, 
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Salle, there is no ſuch offence as whiat is with us termed e ee the 


Scots, therefore, might have apprehended, that, if not convicted of Murder, they - 


ſhould have been acquitted. 
ſel. Amongſt sir Philip Sydneys Sonnets, publiſhed at the end of his Arcadia, 
there is one to the tune of the Spaniſh Song, Se ra, Sennora, no ducles de ni; which 
ſhews, that this Spaniſh Song was à favourite and well-known air in England at 
that time; ſo that the Spaniſh language, as well as manners, had been 8 to a cer- 
* 8 * at n in ä the court. 
et 


* 


* 
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Ne et as proces [ 7 2 Fog This miſtake of the royal writer's 
probably aroſe from his having heard, that, it being made 
felony by an a& of parliament to ſteal horſes, it was doubted 
whether the ſtealing ohe horſe only was within the ſtatute : but 
though, in the conſtruction of a penal law, the leſs number 
may not be included under the greater, yet the reverſe never 
FE can follow in the confttudtion of : any Kad of law. 


| The criminal convicted of this offence is entitled to his 1 

. niefit of clergy, which many Have thought he little Pres 

55 8 By the law of Denmart the crime is capital, as it is alſo by 

5 kat of Spain; which legititmates the children, if the woman 

| is ignofant of the Hufband's formet martiage: In Pöttugal, | 
|| However, it Hold ſtim; chat it is an offchce of eeclefiath. 
95 eil conufante only, 26 by the liſt of eriminals, who were 
* priniffied at the Hft Autb de Fe in October 1465; there zre no 
5 leſs tam ſeven conticts for this eiche, who are TAN. i. 
. 3 babe tenth 1 Sho De 525 „ un Fe 
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| ( H E title of this " ny is, A aft 10 Prevent 2 
ing and nurdering of baſtard children. 


- Apgainft the criminal. I ſhould conceive: that it aroſe from the 


ENS. 


| mult have frequently Cd in theſe þ 
Child being found dead ( perhaps in the Gather s room) ſhe 
| inſiſted upon its having been born in that ſtate, of which no 

witneſs being able-toprove the contrary, ſhe was of courſe ac- 
quitted [g]. If the dead child, however, was found with any 


and I the rather mention this, as I ſhould think, no execution 
ſhould be permitted, unleſs the criminal, convicted under this 
act, would have bcen guilty of murder by the common law, 


. there is no other inſtance in the Engliſh law. If this pre- 


naiot be encountered by another natural, and moſt ſtrong pre- 
ſumption in favour of the criminal ? viz. that. the mother can- 
not be ſuppoſed to be the wilful author of the death of her 
new-born child, which by its criey entreats her protection 


3 © 4 
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— 


Water, is generally admitted as evidence in theſe trials. There is certainly inge- 

© naifyin the experiment, and arguments very properly deducible from it in a matter 

1 ol leſs importance than the liſe of a criminal. It appears by the Seffions Papers, 
BEES. eder, that EIS have n in opinion with Ie to this point. 
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p- his hath by many been conſidered as a law of ſeverity, 2 
it ſubſtitutes preſumption of guilt, in the toom of actual proof 


7 difficulty of. proving the offence againſt the mother, rather 
than an intention to make the bare h (ariſing fem: 4 


-utions, that a | 


nt marks of violence upon it, I ſhould apprehend that 


ap 
this, with other circumftances, might have proved the guilt, 
even at common law, without the intervention of this ſtatute ; 


as ſhe is otherwiſe to ſuffer merely from the preſumption ariſing © 
from the circumſtance of concealment, of which it is believed 


« ſumption is by the ſtatute, made the offence itſelf, ſhould it 


4 mee of trying hater; 8 the dead child will float in 


a and 
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and ſupport; and the father bf which fhe is probably as fond of, 
as if ſhe had à fight to call him by the name of huſband g and 


are not children born dead evety day? br may hot the mother, 


| ini the agonies bf childbirth; be the involuntary occaſion of the 


infant's death? As fof the circumſtance” of diſpöſing of the : 


body in places proper for its: concealment, if the death is not 


received from the hatids ' of the mother, it is but a natural 
conſequence of etideayouring to continue wa 1 1 a 8 "Ehax' | 


| racer | in her neighbourhood. 


It muſt be admitted, Loneber: 1 67 FR Lindy of hai 


other parts of Europe, tlie ſame pteſumptioh from concealing 


the approaching birth, is made the offence itſelf, and pariſhs - 


ed capitally. By the" Daniſh and 'Swediſh - law, „ Mu- 
lier impudica, que ex illegitimo concubitu uterum geſtat 


© nec hoc ante partum aperit, latebtas queretis quo furtim | 


e enitatur partum, et deinde abſcbndit, percutiatur ſecuri, et 
ein pegmate comburatur, non attento rere een 8 


& yel ante juſtum terminum editum fuiſſe P)). 

ina qu: icitiam prægnans Kii et par- 
<« tum celaverit, nec uſitata remedia quæ ſibi et partui ſalutaria 
< ſunt adhibuerit, partum' qui non oſtenditur, aut 1 5 
i _— Gee: conſulto Anderten precſumitur 95 e 


* 


| 1 \ ; : p . 8 * F + & 4 1 . 3 p 
* ** N \ < 1 1 * , $. ＋ 
88 1 Py 8 1 — 2 aw”, "tie 1 2 a] 1 . 2 2 . 4a. 11 — 
. = u — 9 cy — — . 
5 mg : * - 7 
* 84 1 7 7 > . 1 5 Fa 


2 # 
! 


ag suec. 9. Crim. ch. xvi. 5 5 
3 lib. vi. ch. vi. art. 9. 8 Wa koimer dion; 1 hd had the ; 
F. communication from a learned judge, whoſe name it would have 


| been — higheſt ambition to have been permitted to mention, that there 155 aft. 


Henry the Second of France, in the year 1556, to the ſame pu 8 | 
”y Deion rs toute femme qui ſe trouverà avoir cele, couvert, et gen! TK 


4. tant ſa groſſeſſe que ſon enfantement, ſans avoir declare l'un, ou Fautre, 


% avoir pris ſuffiſans temoignages de la vie, ou mort de ſon ehfant lors de rue To 


de ſon ventre, et apres ſe trouve Venfant prive du bapteme, et de ſepulture 


« publique, et accoutumee, ſojt telle femme tenne reputee ayolr homicide fort 


enfant, et pour reparation punie de mort, et du dernier ſupplice, et de 7 + 
EF; rigueurs que le cas le meritera,” Inſtitutes Crim. par. Vouglaiis, Paris, 17 57, 


1 532. J have likewiſe happened to ſee a long Edict Subliſhed by! the bing 
. ﬆ Berlin, in 276 5, with regard to the murder of baſtard children by their 
— and by which it ſhould ſeen that he is endeavouring to repair the depos 


pulation of his country by the laſt war. The regulations are very minute and 
; particular, and I ſhall only mention the conclufion; Enfin pour engager d a n 


mieux les perſonnes tombees en faute a declarer librement leutz groſſeſſes, 
ee ſelon le teneur du preſent” Edlet, et pour prevenir par la de plus grands maux _ 
* encore. Nous levons, et aboliffons en meme tems tolites les peines de quelque 
ce. grdre qu'elles ſoient, qui ont eu lieu juſqu' ici, contre celles dont il g'agit 3 le- 
ce declarons 3 Fabri de tout chatiment, et vun gi elle n ſoiert pax meme "Pa 


an moindre eee e 4 a la wo We Heir Mere pour la LOW as 
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The deſtroying of the infant by procuring: an abottion is a 


' crime; which bears a great affinity to this, and is made capital | 
|. by many laws, thougl.not, by that of England [4]. . Cicero, 
6 : Lein oratione pro Cluento, ſcripſit Mileſfram quandam mulie- 


&, e cum eſſet in Aſia, quod. ab hæredibus fecundis,' Pegur 


. din aecepta partiom;ubegiſſet, rei capitalis ge damnatam L Il. . 


8 it i 11 a aſſerted (in the comment on the Couftume 


_ .,;James the Firſt affected to be fled _ ino the 8 

of his age [a]; be therefore had a particular att ention to che 
Er. which were enacted during his rein. 

In his youth, , * 

* his queen {4}. it appears (by his own works) that he 


eig upon his deſtined WW 5 


After this, when he 9 7 6, king of England, he had — 5 
ward Gelen ae ee | 


quent 1 Wh d 


5 N p 5 +, * 5 We 
| bp tf ould Gs he to hare Wa a c e in | ea time ws Brac» 
Ev | 40 FI t aliqvis qui mulierem prægnantem pefcuſferit, vel ei venenum dederit, 


| _ Ala abortvur 8 n puerperium jam formatum, vel animatum fuerit, 
1 2 facit homicidium,”” I 
.. _ citation from the Digeſts) it is made capital. 
III Dig. 48, 19, 89, de partu abatto. 
55 {nm Vol i.. p, 35: Collier, in his Eccleſiaſticil Hind, mentions a N in 
. che time of Edgar, by which a woman who murdered her 1 01 77 abor- 
i tion, was obliged to do penance by a ten years faſt.. Vol. ,. 


5 Lord Bacon mentions this King's having ſaid in a bent uſe of 3 | 


eden ruled by their laws, as God did by the laws of nature, 
5 cup ap 1p to put in uſe their ſupreme prerogative, as God does his power 
wor 


to. h 
5 his expedition of the. king's to Denmark probably occaſioned his fon” . 
4] This expo journey to Spain for the ſame purpoſe; and James could dot 
2 ö (ith this precedent). well refuſe his aſſent : there is. a record. in Rymer, 
| 7745 8 ncy during his abſence in Denmark. 


Wh by' het king or magiſtrate. Bacon de Aug. Scient. vol. i. p. 970 edit. 


apiſh law Was at this time comprehehded in one code; and that: 


for Ay is 1 improbable that he might have peruſed it with attention; and it is 

yz kable that three of the laws of this reign for the puniſhment of crimitals 
2 Ely with the Daniſh laws, on the ſame. head. His defire of being in- 

5 the Engliſh law, ; and baving had conferences thereon, is recited. in the. 
preamble to a patent by which he Fre two law reporters in the oa Fe "17s 
WR Wen Vis WY 5. 2 4 
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. die.) that this erin; amen dae in 
| +5 moſt 1 of Europe [m]. . 


when he went to Denmark, = io — 7 


es t more time in the Daniſh dan of juftice U 528 in 


bly however. Bratton only lays this down from the | 


| Roman la (Which ke uncommon with * and by Which (according to the 5 


E oe , FFT 0-0. 2. eas. et nnd. toe er. oo. 


ng miracles,” If the compariſon of A finite and infinite Being is not ' 
here thought too preſumptuous, perhaps no more noble thought was ever deli. + 


oy 


ler, | 


| ES. 21 A M E W 8 „ 

| lawyers; « on the ſubject of the Engliſh oe 88 vial much 
to preſide in tha King's Bench: though Bir Edward Coke 
prevented this far the moſt part; yet; if we may believe Ruſn- 
worth, he actually did e * ** "go ja wad TRE" LAY 

and Lady Exeter [q} 
Beſides this, we find in each 5 his Hoke to lied ament _ 
(which are known to be his own campoſitions) that he dwells 
much upon the laws which he would recommend to theit con- 
ſideration; he therefore not only attended to the ſtatutes gf 
his reign, but, in all probability, many of them might take 
their firſt riſe from his commands to his miniſters. Some laws 

paſſed, which deſerve much to be enforced [1]; nor do I find 
any one which hath the leaft tendency to extend the prerqga- 
tive, or abridge the liberties and rights af his ſubjects; a ne- 
gatiye merit in a king, which deſerves to be ſet againſt many 
poſitive ones. It is at preſent a ſort of faſhion to ſuppoſe, 

that this king, becauſe he was a pedant, had no real under- 
ſtanding, or merits : now pedantry is only comparative, and 
Mr. Hume very fairly compares the ſpeeches of the king with 
thoſe of the ſpeaker in every ſeſſion of parliament, and with 
juſtice gives the preference to thoſe of the king [J. The 
| ſame obſervation may be made between the biſhop who writes 
the prefatory diſcourſe to the king's works, and the works 
themſelves, and equally to the king's advantage, if it is not 
ſuppoſed that the biſhop (like a good eee eee 
himſelf. 

What hath cently tended to his character 8 1 been 
conſidered in ſo low a light, is the notion which prevails, that 
he had not any martial ſpirit: I cannot ſay indeed chat I 
have met with any pros of his ng a man of reſolution; | 


. | 
of) nate S xxiii. xxv. xxxi. 1 I. ch. xvlii, which is the act for _ 


| 6 the New Rider to the city of ee and the king himſelf had contri- 
| buted liberally to this undertaking, 4 James I. 'h. i. as alſo many acts to prevent. 
the increaſe of popery; and laſtly the twenty-firſt of James the Firſt, to prevent 


monopolies, which the preamble recites the king himſelf to have publithed a trea- 


tiſe full of zeal and warmth againſt, in order to ſuppreſs this growing evil. 
(] In the proceedings of the Houſe of Commons, for the year 1620, (publiſhed 
from a manuſcript in the library of Queen's College; Oxford} there is the king's 


ſpeech for that year to his parliament, which is followed by that of Lord Bacon 


(then Viſcount St. Albans and Chancellor) which ſeems to be more viti in the 
1 5 9 of it (if it as deferve ſuch a name) than that nd the king 3. 


C c C3 | 5 but 
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but as for his declining the Palatinate war, (which he is ge- 


- nerally ſo much condemned for) he ſeems to deſerve the higheſt 


Praiſes and commendation from a nation of Iſlanders. He by 


this prudent caution prevented cur being involved in a moſt 


] unneceſſary expence, which he would haye incurred, however, 


without the leaſt danger. to himſelf in perſon, and conſequentiy 
cannot, from thence, merit 888 Wr genes, of en ee 
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commendati 
| Mr. Thomas. Roſs, in his dedication to James the Firſt, © Non ſum neſcius, prin- 


ceps.0mnium quotquot ſunt, fuerunt, aut erunt, niſi fallunt fata, longe maxime, 
« et 5 * omnium 1 De e virtutibus * 160 
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= \H E ts of the Jaw hath generally been an ob- 
I ze, and gften the chief glory, of good and great 
rreigns z it is not, therefqre, to be doubted,. but that under 
the preſant auſpicious one, which hath begun by an act re- 
commended from the throne itſelf [e], to perpetuate to this 
nation the molt pure and upright adminiſtration of juſtice, 
this great object will be, ſooner or later, attended to, . 
It is not, however, propoſed by the term reformation, that i 
| therg ſhould be a new arrangement and inſtitute of the whole 
dady of the law, as in the time of .Fu/inign, ar a Code Fre. 
Aeriue, which is not praQticable in this country, where every 
' | alteration muſt have the ſanction of parliament z, nar, were it 
| practicable, would the propoſer e to alter what *, 
founded jn the deepeſt wiſdom,  _ 

Thaſe who ridicule the law of England can never have been 
witneſſes of that conſtant, deliberate, and upright adminiſtrati- 
an of juſtice, which hath prevailed in the different courts of this 

kingdom ſinee the Revolution, and that upen the moſt ſolid 
and rational principles. 
| Will it be ſaid, that the Jam is uncertafn, when there is 
hardly 2 difference af apinion between the judges of the courts 
at, Weſtwinſter upch the vatiety of points, that come before 
them from year to year, and baw few writs oi error are brought 
from their judgments, but for the purpoſe of delay? p 
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5 fr Geo. III. cap. xxili, ft appears by the Calendar of the Journal of the 
| | Houſe of Lords, that, in the year 256 ee refuſed his aſſent to a bill for 
5 — . the comp and fuluries of z there was a Clauſe inferted in 
Subs e mould be ſub — 2 Alone for corrupt judgment ; but 
Tere and addreſs of borh houſes of parliament, was thopght a: 
nns MATa ch. U. 5 N 
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. APPENDIX 
TE this uncertainty is not to be objected to the courts of com- 
mon law, as little can it be objected to the courts of equity: 
near twenty years of. well · conſidered decrees, made by the 
fame moſt conſummate lawyer without reverfal, have now 
FG eſtabliſhed ſo clear, conſiſtent, and beneficial a ſyſtem of equi- 
© \.' ty, that ignorance only can POOR.” it 1 5 Ong Jus _— 
your; „ TE 5 
A the object of eyery court of j Ju ice, 1 10 the Redoluti- 
| on, hath been invariably the ſame, viz. an honeſt and impar- 
tial deciſion, certainly in the law muſt be a neceſſary conſe- 
quence [3]., Ie is in other countries, where judges have de- 
cided ( occaſionally at leaſt) from ſelf-intereſted motives, that 
2 uncertainty and ſtuctuation of opinions hath ariſen, and muſt 
neceſſarily ariſe; but in this iſland, the common: place epi- 
Stam, or ſatire upon bribing a judge, would loſe its ſting, as 
even he againſt whom the cauſe is decided, though he may 
- diſapprove the determination, yet never even wap the i inte- 
grtity of the magiſtrate. 
5 But the law of England is ſaid to "be a law of delay: it is 
_ difficult to anſwer a charge of ſo general a nature; but to 
which of the common law-courts can this be obj efted ? , It is 
delie ved that there are no arrears of buſineſs in any one f 115 
them; and in the King's Bench, where ſome years ago this . | 
_ objeQtion, might have been made with Propriety, no fuitor 
ever waits beyond the enſuing. term, and then receives a de- 
eiſion not only ſatisfactory to the diſputant parties, but which, 
from its cogent and irreſiſtible force, muſt not only ſettle the 
point then in queſtion, but remain a Lind of law land-mark to 35 
che lateſt poſterity. hs 
But Chancery -cauſes have alata undecided for twekty 55 
years and upwards. This muſt be admitted to have ſometimes 
5 bappened, but cannot be prevented by any new rules of court, 
1 or alteration of the practice: when cauſes have been ſo long 
| | depending, it almoſt always hath ariſen by the frequent deaths 
of parties to the ſuit; and natural juſtice requires, that thoſe 
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1 1 is 6 in the et Caſes Maa 3 the Renal 
_ hon; that the judges continually differed in opinion : the reaſon ſeems obvious, 
that the law was not then fixed by a long courſe of rational and unbiaſſed decifions.” - : 

le] Befides this, whatare * called . are ä efſential to the. 
you of CO IRA DE 
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| $24 Das. ait 
* become intereſted by ſuch an event, and were not ſo bes, 
fore, ſhould have an opportunity of defending their right, | 
When a cauſe is once brought to a hearing, nothing i 
be more expeditious ;_ the Lord Chancellor or Maſter of the. 
Rolls fits five or fix hours in court moſt days of the year, and - 
- nineteen cauſes out of t oy receive an n determina- ; 
tion [ Te 255 
269 Sk bath hou ſaid to obviate the e that, if 
any reformation of the law is deſigned, it my" be of the ; 
moſt extenſive nature. tet 5 
The reformation of the Code of ſtatutes, e ſo far 55 35 
| to repeal obſolete [4], and ſometimes dangerous laws, as well 
2s the reducing the different acts of parliament, which relate 
to the ſame ſubject, into one conſiſtent ſtatute, would be 2 
| Glory, Nay, is almoſt become a neceſſary work [el. 
To prove, that ſome acts of parliament (which fortunately, 
: for the moſt part, lie buried in the Statute Book, till the ſpleen . 
and reſentment of indiyidyals calls them forth, to the diſgrace 
| of the law, and the diſtreſs of the perſon proſecuted) are really 
_ detrimental and dangerous; three or four out of an immenſe 
number, need only be mentioned. It is felony [1 by 8 
Eliz. ch. iii. to carry live ſheep out of the kingdom ; and. there 
is no exception of the ſtock, which is neceſſkry for the freſh 
| enen of a ig 8 eee upon ſuch an e in- 
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a] It may be fd, chat an obſolete 88 from . no bad conſeg 
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„ have ariſen, ſhould not as it may occaſionally be of uſe to the orten 


and the lawyer. This 60 ion would prove, tliat moſt of the acts contained in 


| - Raſtal ſhould have continued unrepealed; and a ſufficient number of that edition | 


names, that no lawyer ma 


of the ſtatutes remains for the above purpoſes: beſides, every uſeleſs obſolete 
ſtatute, in ſome, meaſure, takes away from the reverence which is due to thoſe 
which are more frequently enforced. Lord Bacon therefore (in the 57th Aphoriſm,, 
De agent ſcientiarum) compares the intermixing obſolete ſtatutes, in the ſame 
| e with thoſe which may be enforced, to Mezentivs's faſtening dead bodies to i 
the living, de adeo ut leges viva, in complexu mortuarum,  perimantur.” Aan 
cannot be here omitted of mentioning, that a judicious collection of 
poſed and rejected acts would have its uſe. 

| e] This is Ong recommended by the ble to Fu. ch. iv. It appears 
by Lord Bacon's Works, that by order of James 3 * Firſt, Lord Chief Juſtice - 
Hobart, Mr. 8 t Finch, Mr. Heneage Finch, * Noye, Mr. Hackwell, 
and Lord Bacon mel, were employed for a conſiderable time in this very work, 
and that they had made ſo may d progreſs in it. I the rather mentiqn theſe great 


ink ſuch a_compilement derogatory, or below his 
dignity. 


7 16 6 only felony for the ene ence; wee niſned with im- - 
4 ee thee haps, © 8 
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deed, both judge and jury would probably unite in prevent- 


ing a conviction, but the criminal may be obnoxious to the 
jury; and, at all events, "fuch 'A profecurion . Wr be 
| ſuffered F 1 N 2 
LE By 25 el; VIII. ch. TY {during whofe' eg there are 


many acts which ſhould be repealed, as they then began to 


make regulations relative to trade and agriculture, without 


97-4 


dictment at the quarter ſeffions in Somerſetſhi „ on 6 Edw, 


underflanding the true principles by which they may be pro- 
moted) it is made penal to keep above 2000 ſheep, 'The 
Steateſt part of moſt of the Welſh counties, and perhaps 


fome of the Engliſh; are fit for nothing elſe, nor can profita- 
_ bhy be conyerted to arable; and yet there was an indictment 
n Curd gunſbire within theſe fix : ab pon this obfolete and 
injudicious ſtatute fe]. 8 c 
It is ſubmitted, that the jaws: of queen Ellzabert, which 
enforce the going t. to church under penalties (our preſent rati- 
_ onal religion does not want the aid of fuch regulations) fhould 
be repealed. A ſon proſecuted: his mother upon theſe acts 
within theſe eight years 19 ; and it may almoſt be ſaid, that 
no man of buſineſs can 25 through 15 without ſubjeQing 
himſelf to many profecutions, When, at the ſame time, he 


| was not confcious of eas Hi offended 4 2285 ay 5 Jaw N 


ever (7): 
sir J/illiam Young, Afteen, « or ſixteen years ago, od for 2 


. the Houſe of Commons for this very purpoſe, of 
which he was himſelf the chairman : it is believed e 


15 . Forge ae was done, or malplved. UDO, e 16h 
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B PAR hili and Mary SY i, for very fx fry ſheep e let 
Ab yam is to b of Php an y year, under penalties ; there i is se r 2 e 
. in the kingdom, who is not, perhaps, liable 9 a prof an en thi 
nes.” > | 
[) 1 have likewiſe been informed, "that there was, not may as Age, an in- 
ch. Iv, oy 
puniſhes ſtriking in a church - yard with the loſs o ' ears, and which, at the time it 
—_ enacted, s intended to prevent the dangerous riots and diſputes e 
ry, wah, proteſtants, upon the firſt eſtabliſhment of the Reformation. # 
97 77 may he Looper likewiſe to mention ſome inſtances four of erg of 
ſtarute moſt abſurdly placed, where no one could expect to find fuch alaw: a 
material alteration, in the ſtatute of dift-ibutions, is inſerted in the x, Jac. I. 5 
c. xvii, entitled, An Act for the reviving and continuing the ſeutral acht therein men- 
rened s and by 20 Geo. II. ch. xxii.' for exp/gining the E 85067 f at? Shoe 5 a 
clauſe; that all laws, which were then in force, or w hich | 
, are to extend w Wales and Berwick, though not Nh mention 


x This 


ep A N b 1 K . 
This was poſſibly owing to its being a work of time and 


deliberation, which the flux body of a committee {4}, ſitting 


from year to year, is not at all calculated for; the aſſiſtance 
of- lawyers was likewiſe probably wanting : thoſe barriſters, 
who are members of the Houſe of Commons, have generally 
too much buſineſs in their profeſſion to ſpare. time for ſuch an 
attendance ; and without, ſuch. aſſiſtance the committee could 
not well proceed. | 
As this obſtacle walk for ever continue to this great work bes 
ing done by a committee of parliament ſolely, it is propoſed that 
two or more ſerjeants, or barriſters ſhould be appointed, who, 
from year to year, might make a report to the privy council, 
as likewiſe to the lord chancellor, the maſter of the rolls, abd | 


the twelve judges, of a certain number of ſtatutes [II, which 


* 


ſhould either be repealed, or reduced into one conſiſtent act; 
and ſend as a ſchedule, annexed to ſuch report, a copy of 


ſuch propoſed ſtatute on or before the laſt day of every Trini- 


ty Term'; there will then be the whole vacation for the cons - 


ſideration of ſuch intended alterations; and if they ſhould be 
approved of, they might . into laws the ſubſequent ſeſſion 


of parliament. 5 1 


The good conſequences of fuck a "reformation of the ya: 


need not be dwelt upon, as the Statute-Book would be re. 
duced to half its preſent ſize, and the ſubje& better know the 
law he is to be governed by. It is indeed much to be feared, 
that the complaint (which Sir George Mackenize makes in the , 
introduction to his obſervations upon, the Scotch Statutes). 


may be applicable to our own : after having mentioned tbe 


ardent deſire of the Scotch parliament for the amending their 
laws, he- ſays, that one of his chief inducements for writing 
on that ſubject was, that, though a lawyer, he found a diff 


culty in underſtanding the e which were the RO 75 
the law. | 
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001 Se an-account oy ſuch a committee „ Deb. H. C. 16505 Fr Pg 38. 1 
27 Hen, VIII. ch. xv. (which ſtatute is printed at length by Raſtal) the be is 


/ - to appoint commiſſioners for the reformation of the canon law. 


If, too many are inſerted in the report, they will not be properly conſidered 3 : 


| Trebonianus is much condemned by the writers oh the Civil Lawy, who; . / 
when Juſtinian had allowed him and his aifiſtants ten years for compiling the Pan- 5 


dects, ſrom a too great deſire of diſpatch, . the collection in th | 
Duck. de Auth. Jur. Civ, | 4 oa POE e mk 
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